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WITNESSES IN MULTITUDE 


For a complete endorsement of life insurance and 
agreement with the thesis that it is one of the great 
necessities of life, one need look no further than to 
those who have acquired it for themselves or have 
shared in its many benefits. 


There are millions of such competent witnesses in all 
walks of life. Ask one of them. 


The evidence is in! 







THE PRUDENTIAL 


A MUTUAL LIFE INSURANCE COMPANY HOME OFFICE . . . NEWARK, WN, J. 

























SEXUAL BEHAVIOR 
in the HUMAN MALE 


By KINSEY, POMEROY & MARTIN 


Based on surveys made by Members of the Staff of Indiana 
University and supported by the National Research Council 
with Rockefeller oe = —* 6" x 9", with 
Te judiciary and legal profession generally are finding 
many valuable applications for the facts presented in this 
book. This is especially so of those concerned with cases 
involving sexual offenses, juvenile delinquency, and marital 
maladjustments. Of major significance is the fact that the 
study reflects the sex habits of the upper level groups as 
$ 6.5 0 well as those of lower economic and educational status. For 
quick-reference use, 57 pages of tables provide easily con- 
sulted recapitulations of all the findings of the study. 
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In This Issue 





The Yalta Agreements and 1 
the Crises With Russia 


s3efore a large Monday evening 
(September 6) audience in the Civic 
Auditorium in Seattle, Former Secre- 
tary of State James F. Byrnes, of 
South Carolina, member of our Asso- 
ciation since 1938, discussed the re- 
lations between the United States 
and the Soviet Union and gave an 
extended explanation and defense 
of the much-criticized 
made at Yalta, Quebec, and Pots- 
dam. “It was not a question of what 
we would let the Russians do,” the 
former Associate Justice said, “but 
what we could get the Russians to 
do.” From his experience he ana- 
lyzed the factors which may lead to 
war or preserve the peace. 


agreements 


An “International Bill of Rights” 3 
for the United States 


Frank E. Holman, President of our 
Association, spoke trenchantly in 
regard to the proposed Declaration 
and Covenant on Human Rights at 
the annual meeting of the State Bar 
of California, in Santa Barbara. His 
incisive analysis of what he con- 
siders may have dangerous implica- 
tions for the United States and other 
nations is “must” reading. 


Canadian Bar Delegate 4 
Brings Inspiriting Message 


An honored and much-enjoyed guest 
of our Association throughout the 
Seattle meeting was the official dele- 
gate of the Canadian Bar Associa- 
tion, John T. Hackett, K. C., M. P., 
of Montreal, a leader of the Bar of 
Canada, diligent worker for peace 
and law through international or- 
ganization, a staunch defender of the 
rights and liberties of individuals 
and their property. His trenchant 
address before the Assembly, telling 
of incidents in the history of Canada 


and the United States that changed 
the destiny of the two nations but 
left them to dwell side by side in 
amity with common ideals, will de- 
light our readers. 


Lord Macaulay as Historian 5 
and Law Reformer 

In the centennial year of the publica- 
tion of Lord Macaulay’s famous His- 
tory of England, Walter P. Armstrong 
utilizes a notable magazine article by 
Professor Robert L. Schuyler and the 
appearance of Lord Macaulay's Legts- 
lative Minutes to tell our readers of 
Macaulay’s proposals and services as 
a law-giver and reformer in 
India, as well as of Macaulay’s char- 
acteristics as a historian. 


law 


The Bulwarks of Liberty 

in Canada and the United States 
Charles A. Halleck, the experienced 
Indiana lawyer who is Majority 
Leader in the United States House 
of Representatives, delivered a stir- 
ring address in Seattle in attestation 
of the common objectives and ideals 
which have built and maintained 
peace, intimacy, and cooperation be- 
tween Canada and the United States, 
and are bringing them even closer 
together now in efforts to resist and 
defeat communists and communistic 
philosophies, within the two coun- 
tries and in the world at large. Mr. 
Halleck gave to the legislative branch 
of free government a large role in 
the defense of the dignity and worth 
of individuals against false philoso- 
phies of subservience to and depen- 
dence on governmental giving. 


“Undefined and Shifting Lines” 7 
in Constitutional Decisions 

For the fifth article in his series which 
continues to attract the nationwide 
attention of lawyers, judges, and 
many of the public, Ben W. Palmer 
comes to grips with what seems to 


him to be another producing cause 
of dissension in the Supreme Court 
and uncertainty and confusion as to 
what is the law—the uncharted and 
shifting lines of decision according 
to “degree”, as the Court itself takes 
difficult 
many of them be- 
yond the province of the judicial 
function and extending far into the 
realms of policy-making, contrary to 
the intent of those who wrote and 
best the Constitution, repug- 
nant to many years of constitutional 


over one controversial and 


aréa after another, 


knew 


decisions, and contravening the let- 
ter or the spirit of legislation by the 
Congress. 


Administrative Law’s ‘‘Unwritten & 
and Irrational Constitution” 


The distinguished Senator from Ne- 
vada, Pat called for a 
needed realignment of regulatory 
“unwritten and irra- 
tional constitution” when he spoke 
at our 71st Annual Meeting in Seattle 
in September. 


McCarran, 


government’s 


Obstacles to Uniformity in Rulesq@ 
of Administrative Procedure 


Before the Section of Administra- 
tive Law in Seattle, Chairman Alex- 
ander Wiley, of the United States 
Senate Committee on the Judiciary, 
and Chief Justice Arthur T. Vander- 
bilt, 
Association’s proposal that efforts be 


of New Jersey, discussed our 
made to accomplish greater uniform- 
ity in the procedural and practice 
rules for federal administrative agen- 
cies (see our October issue, pages 
877 and 896). In accordance with 
our Association’s policy in such mat- 
ters, Professor George T. Washing- 
ton, the Assistant Solicitor General 
of the United States, was asked to 
give his own opposing 
experience, and views obtained from 


views and 
agency heads and counsel, as to the 
desirability and practicability of uni- 
formity in such rules. We publish 
his interesting and informative pa- 
per, with some revision and a little 
condensation by him to keep it 
within our available space. 
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Business Interruption Insurance 


to protect next year’s profits? 


e 


IV American Bar Association Journal 


ager 


Insurance oe and YOU 


#12 of a series of informative articles 
on insurance and bonding. 


Have your clients enough 


Your clients probably carry Business In- 
terruption Insurance to provide the profits 
which they would otherwise lose during a 
shutdown due to fire, windstorm, riot or 
other insurable hazard. Many farsighted 
managements have long protected their 
earnings this way. 


If disaster should force a shutdown of 
your clients’ operations, would their Busi- 
ness Interruption Insurance be sufficient 
to pay continuing costs...and leave enough 
to cover their normal net profit, too? 


Actual losses show that many companies 
do not have enough Business Interruption 
Insurance to cover their potential losses. 
That’s because they’ve neglected to keep 
their policies in line with anticipated 
earnings. 


Now, while planning for the new year, 
is a good time to figure exactly how much 
a shutdown might cost and how much 
insurance is needed to close this loss gap. 
The Hartford’s work sheets make this cal- 
culation easy. Write us for them or call 
your Hartford agent or your broker. 


HARTFORD 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 


i fife i 





Writing practically all forms of i except pei 
Hartford 15, Connecticut © 
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By Reginald Heber Smith 
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Due to popular demand 
our third reprinting of 
this pamphlet is now 
available. Price 50 cents. 


Copies may be secured 
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THE TEXT-BOOKS’ OF TAXES 


... everything you need for the particular situation of the particular tax 
transaction: 


Definitions + Governing tax principle + Requirements ~- Citations 
Alternative procedures’ + Protective measures + Recommendations 
— all in one place, ready for year-round use on all questions of taxation. 


1948-49 Montgomery’s FEDERAL TAXES 
CORPORATIONS & PARTNERSHIPS 


Federal Taxes — Corporations and Partnerships gives the user concrete reinforcement 
of authoritative recommendations in close questions of taxability of income, time of its 
recognition, and tax treatment of gains and losses. It shows what should and should not 
be done, under existing conditions, in a specific undertaking. Indicates which forms of 
organization, planning, and procedure will reduce taxes and which will not. For any 
business, of any size. Two volumes, over two thousand pages. $20 


1948-49 FEDERAL TAXES 
ESTATES, TRUSTS & GIFTS = 


Here is a concise summation of the manifold contingencies arising from the 1948 In- 
ternal Revenue Act. How the new law affects or benefits the particular estate transaction. 

This estate tax annual helps in all questions of planning and procedure. It aids in 
avoiding defeat of intention and the incurrence of multiple taxation. The reinforcement 
of precise counsel which this book offers cannot be duplicated anywhere, at any price. 
It is the book of the year for all those concerned with estate taxation. One volume, over 
one thousand pages. 





















Ready in December . . . Subscribe today 


THE RONALD PRESS COMPANY 
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STATE ADMINISTRATIVE LAW 


Announcement 
of 
ESSAY CONTEST 
conducted by 
SECTION OF ADMINISTRATIVE LAW 
AMERICAN BAR ASSOCIATION 
RULES FOR CONTESTANTS 


Subject Final date for submissions 
Each contestant will write about Extended from November 1, 1948, 
State Administrative Law of the as originally planned, to 

State in which he has been admitted December 31, 1948. 

to practice and practices law. 


To whom essays submitted 


Cash Prize 
Secretary of Administrative 
One Thousand Dollars ($1,000) Law Section, Miss Patricia H. 
Collins, Assistant Solicitor 
General's Office, Washington 25, D.C. 


Eligibility 


Contest will be open only to members of American Bar Association in good standin . including new members elected 
prior to December 1, 1948 (except officers of the Section and members of its nm \airman of the Contest Committee, 
and State Chairman) who have paid their annual dues to the Association for the current fiscal year 

No essay will be accepted if previously published. All rights and title to essays submitted must be deemed the property 
of the Section. Any copyright to an essay must be assigned to the Section. 

Each essayist ould _Teview and analyze the Administrative Law of his State, both legislative and as evidenced by 
judicial decisi All should be accompanied with citations to sources. Comparisons with Administrative Law 
of other jurisdictions may be made, but the theme of each essay must be the Administrative Law of the particular State 

concerning which it is written. 

Each essay must be restricted to four thousand words including quoted matter and citations in the text. Footnotes or 
notes following the essay shall not be included in the — of words but excessive use of such hy my may be 
penalized by the judges of the contest. Clearness, brevity of expression and thoroughness of analysis will be taken into 
consideration. 

Inquiries concerning the contest should be addressed to Omar C. Spencer, Chairman, Contest Committee, Yeon Building, 
Portland 4, 





GEORGE ROSSMAN, Chairman, 
Section of Administrative Law, 
American Bar Association. 







Salem, Oregon 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Slogan: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer'’ 
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SALE! 


ATLANTIC REPORTER 
N. J. LAW & EQUITY (to Atlantic) 
NORTHEASTERN & NORTHWESTERN 
REPORTERS 
SOUTHEASTERN DIGEST 
AMERICAN LAW REPORTS 
LAWYERS REPORTS ANNOTATED 
RULING CASE LAW 
CORPUS JURIS & SECUNDUM 
CENTURY-DECENNIAL DIGESTS 
FEDERAL REPORTER SECOND & SUPP. 
SUPREME COURT REPORTER 
FEDERAL CODE ANNOTATED 
FEDERAL RULES SERVICE 
COMMERCE CLEARING HOUSE CASES — 
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FLETCHER CORPORATIONS 
NICHOLS CYCLOPEDIA FORMS 
RESTATEMENTS @F LAW 
THOMPSON REAL PROPERTY 
WIGMORE EVIDENCE 
WILLISTON CONTRACTS 
& OTHERS 


Second-hand, fine condition. 





Individual sets quoted on request. 


SEND FOR COMPLETE LIST. 
JOS. M. MITCHELL 


5738 Thomas Ave. Phila. 43, Penna. 
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Ener-No 


LINE-BY-LINE 


COPYHOLDER 


Your office get choked up with a deluge of 
copying at tax time? Error-No helps your 


Sey eis! whisk 


through lists, re- 
ports and forms in 
a record time, elimi- 
nates errors, per- 
mits your office to 
handle more work 


accurately, faster 
and at lower cost. 









ADDRESS: 50 MT. HOPE AVENUE 










A SIZE TO FIT ALL COPY 
WIDTHS UP TO 36 INCHES 





“NO NEED 
TO COME IN, 
Mr. Hanley... 


ll record your statement 


on my SoundScriber! 


Yes. When SoundScriber is the means of recording telephone calls*, 
the voices of both participants are clearly recognizable . . . so natural 
that not only what was said, but how it was said (often carrying 
more meaning than mere words) becomes a permanent record. 
SoundScriber recorded discs are admissible as evidence in many courts. 

So, with SoundScriber electronic disc dictation equipment, the 
busy attorney really possesses a ‘round-the-clock legal secretary 

. ready, day or night, to record depositions, interviews, sum- 
maries of transcripts and other material. 

And with SoundScriber’s exclusive Discopying, duplicate copies 
of live-voice messages or phone recordings may be made. . . may 
be mailed, routed, or filed. For confidential reports or opinions, 
DisCopying obviates the need of transcription. A// details are 
on the disc . . . permanently. 

Every practicing attorney should read “BUSY ATTORNEY vs. PRESS 
OF BUSINESS” and discover how more and more men and women in ~ 
the legal profession are handling their practice more efficiently, 
more quickly . . . with SoundScriber. Just mail the coupon. 


* The recording of telephone calls is now regularized by ruling of the Federal Com- 
munications Commission. Your local telephone company will arrange to have Sound- 
Scriber connected to your line. 


JOUND/CRIBER 


Trode Mork 
ELECTRONIC DICTATING AND RECORDING EQUIPMENT 
























The SouNDScriBER Corp., Dept. AB-11, New Haven 4, Conn. 
end my copy of “Busy ATTORNEY versus PRESS OF BUSINESS.” 
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Mistake Insurance 


Insurance companies today will insure a 


lawyer against practically any happening 





except his own mistakes in practice 


PROTECTION against the embarrassing 
and oft-times costly mistake of using the 
wrong word or term in the preparation of 
legal or business papers is assured when 


you consult 


WORDS and PHRASES 


Permanent Edition 


Ash 
for free sample pages 


West Publishing Co. St. Paul 2, Minn. 











Use WORDS and PHRASES Today! 
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Agreements With Russia: 


Analysis of Factors That May Bring War or Peace 


by James F. Byrnes + Former Secretary of State 


® To our Association's 1948 meeting in Seattle came the distinguished former 
Associate Justice of the Supreme Court and former Secretary of State, to make a 


notable statement as to the tense relations between our country and the Soviet 
Union, the factors which may turn the “cold war" into a “shooting war", and the 


Yalta and other agreements which were made while American troops were on 


European soil in strong force and are background if not causes for many of 
the present controversies which menace the peace of the world. A large Monday 
evening audience in the Civic Auditorium on September 6 listened with marked 
interest to Judge Byrnes’ account of the conditions and reasons which led to the 


making of the agreements which have been so much criticized ever since they 


became known. His auditors, as well as the readers of the following condensation 


from his prepared address, will recognize that he offered the ablest and most 


persuasive justification that has yet been given to our people. 





" The day after Pearl Harbor the 
lawyers of the nation proved their 
patriotism. From the younger law- 
vers came offers to serve in uniform. 
From the older attorneys came the 
plea to serve in the less exciting but 
very important civilian posts. With 
the cessation of hostilities they did 
not discard the suit of patriotism 
hat was so becoming to them; they 
lamored for the opportunity to serve 
in any capacity that would promote 
the peace. Because of the interest 
vou have shown in winning the war 
ind promoting the peace, I think it 
\ppropriate that tonight I should try 
to think through with you some of 
the serious problems arising out of 
uur relations with the Soviet govern- 
ment. 

In order to improve that situation, 
the people must know what are the 
facts. There can be no truly Ameri- 


can policy unless the American peo- 
ple are kept informed. There can 
be no such policy unless it is a 
by-partisan policy. And if we are to 
have a bi-partisan policy, the leaders 
of the party out of power must be 
informed before policies are deter- 
mined and not after they are an- 
nounced, when one must support the 
policy or be charged with giving aid 
and comfort to a foreign government. 

Our bi-partisan policy is opposed 
by the naive Mr. Wallace. It is also 
opposed by the Communists who re- 
alize it prevents them, even in an 
election year, from dividing America. 
But that policy is supported by the 
overwhelming majority of Ameri- 
cans, and that support gives assur- 
ance to all peoples that whether a 
Democrat or a Republican is elected 
President, our present foreign policy 
will be continued. I am proud of my 








contribution to the bi-partisan pol- 
icy, but I was 
achieved only because of the intelli- 
gent and patriotic cooperation of a 
Republican Senator, Senator Van- 
denberg of Michigan. 


cheerfully say it 


One Must Keep Perspective 
in These Perilous Times 


To keep our perspective it is as im- 
portant to avoid falling victim to the 
belief that war is inevitable as it 
is to succumbing to the 
perilous notion that peace can be 
had for the asking. The issue of war 
or peace is not wholly within our 
power to determine. Despite their 
denials, there is little doubt that the 
Soviet leaders believe that there is an 
inherent conflict between the Com- 
munist and non-Communist worlds. 
But the Soviet leaders are realists. 
They are not likely to go to war un- 
less they feel they can win or unless 
they believe they must fight for sur- 
vival. While Soviet leaders probably 
would not consciously precipitate 
war, they are not likely to miss any 
opportunity of adding to their 
strength and position if they think 
they can do so without war. This was 
proved by the events in Czechoslo- 
vakia last spring. 

History shows this diversified 
world has never been held enthralled 
by any one ideology. Ideologies mili- 
tantly conflicting and logically ir- 
reconcilable will choose the right to 


avoid 
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Agreements with Russia 





JAMES F. BYRNES 


survive on the basis of mutual toler- 
ance, in preference to the right to die 
on the basis of mutual extinction. 
We know that regardless of conse- 
quences we will not yield our free- 
dom without a fight and that our 
freedom cannot be purchased by 
yielding the freedom of other peo- 
ples. We must, therefore, see to it 
that our strength, combined with the 
strength of other free peoples, is so 
organized that no nation will think 
that it can violate the right of other 
nations and secure the fruits of ag- 
gression, either with or without war. 
And we must be prepared to sup- 
port the United Nations and the rule 
of law in the world, veto or no veto. 
We must press forward with our re- 
armament program. 
tary strength should not be organ- 
ized on the theory that we want to 
make war on Soviet Communism. It 
should be organized to keep the 
peace, not to start a war. The great- 
est danger in the world today is the 
danger of continued aggression on 
the part of the Soviet Union, but it 
does not help us to move towards a 
more peaceful world to speak or act 
in terms that might give the false 
impression that we are only con- 
cerned with an all-out power strug- 
gle with Soviet Russia. We must 


But our mili- 


make it clear to the Soviet leaders 
and their people that we are at all 
times willing and eager to live at 
peace with Russia on the basis of 
mutual respect and tolerance. 
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Russia's ‘‘Tremendous Deposit” 

of Good Will Squandered 

The western powers did not find it 
easy to deal with Russia before the 
Soviet revolution, and my experience 
convinces me that dealings with them 
are not likely to be easy for many 
But that is no reason 
for not continuing to try to deal with 


years to come. 
them. There are some who assert 
that in the months following the ces- 
sation of hostilities in 1945, we were 
too eager to reach agreements with 
the Soviets. I disagree. Then as now, 
the people of the world wanted 
peace. At that time, as a result of 
our common war effort against the 
Nazis and the terrific casualties of 
the Red Army, the Soviets had in 
this country a tremendous deposit of 
good will. They recklessly squan- 
dered that deposit. But at first our 
people were loath to believe official 
reports of Russian demands, and 
their violations of agreements, and 
had we not patiently exhausted every 
effort to maintain harmonious rela- 
tions with them we would not now 
have in this country the unity that 
exists as to our relations with the 
Soviets. 

While experience reveals that at 
times differences are such that no 
agreement is more conducive to 
peace than is an agreement, some of 
our people have the mistaken idea 
that no adjustment has been made or 
can be made with the Russians that 
is not a surrender, That is a danger- 
ous idea. What matters are ripe for 
adjustment and how these matters 
can be brought to a head involve 
difficult questions of procedure and 
tactics. Decision on these questions 
must be left to the Secretary of State 
who has superior opportunities to 
know the facts. 


Our Agreements with Russia 

Based on War Exigencies 

To support the argument that any 
agreement with the Soviets will be 
appeasement, it is charged that we 
were hornswoggled and overreached 
in nearly every agreement President 
Roosevelt made with the Soviet 
Union during the war. As I was not 
Secretary of State at that time, I am 


defend 
them. Undoubtedly the agreements 
were not perfect. Most of them grew 
out of the military situation and 
most of them were based on the way 
exigencies as they appeared to hard. 
headed military men. Nearly every 
agreement was made in concert with 
Prime Minister Churchill and _ his 
experienced advisers. It is not true 
that those in high places, in Ameri- 


under no compulsion to 


ca and in Britain, were unaware of 
deepseated differences in attitudes 
between Russia and ourselves and of 
uncomfortable suspicions stemming 
therefrom. 


Until the final weeks of the war 
when the collapse of Nazi power be- 
came evident, our fear as well as the 
Soviet fear was not that we or they 
would push our armies too far for- 
ward. The fear was that we or they 
might not exploit to the full our 
military might, each preferring to 
leave to the other a disproportionate 
share of the fighting. We constantly 
feared that the Soviet offensives were 
being slowed down for other than 
logistic reasons, and they entertained 
similar suspicions regarding our of. 
fensives. Now we both know these 
suspicions were unfounded. Some, 
who were discreetly silent in the criti- 
cal days of the war when it was neces- 
sary to rush partially-trained young 
boys to Europe as replacements, are 
now asserting that our armies should 
have advanced and occupied Berlin 
and Prague before the Russians did. 


The zones of military occupation 
in Germany were worked out pri- 
marily by our military advisers in 
consultation with the British in the 
summer of 1943. Early in 1944 the 
European Advisory Commission, 
with the assistance of military ad- 
visers, worked on the zonal agree- 
ment, but reached no final decision. 
At Quebec, in September of 1944, 
President Roosevelt agreed to ac- 
cept the southwest zone when Mr. 
Churchill agreed that Bremerhaven 
should be made a part of the Ameri- 
can zone to insure us the use of a 
major port. 


At Yalta it was agreed that France 
should be invited to take over a zone, 
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the area to be agreed upon by the 
European Advisory 
ihat necessitated a change in the 
zonal agreement, and a revised agree- 
ment containing the provisions for 
the government of Berlin was signed 
by the representatives of the Euro- 
pean Advisory Commission in May 
and was announced by the four mili- 
‘ary commanders in Berlin on June 
5, 1945. 
prescribed the territory to be occu- 
pied by our Army. 


Commission. 


The original agreement 


Berlin Blockade Not Caused 

by Our Oversight 

We were not competing with the 
Soviets to see which one could take 
the most territory or suffer the most 
casualties. At the time of that agree- 
ment no one of our military chiefs 
had any idea we would reach Berlin 
before the Soviets did. Later, when 
our troops withdrew to our zone, we 
were simply complying with our 
agreement. 

While possibly our representatives, 
civilian and military, should have 
spelled out in more detail our right 
of access to Berlin, it is not true that 
cur present difficulties in Berlin are 
due to the fact that our rights were 
not more meticulously defined. The 
Soviets do not claim that we were 
not granted the right of access to 
Berlin. Their claim is that the situa- 
tion which has been created in Berlin 
has arisen as a result of the violation 
by the Western Powers “of agreed 
decisions taken by the four powers 
in regard to Germany and Berlin, 
which violation has found its expres- 
sion in the carrying out of a separate 
currency reform, in the introduction 
of a special currency for the western 
sectors of Berlin and in the policy of 
dismemberment of Germany”. 


I do not agree with the Soviet 
claim, but the record shows that a 
more detailed definition of our right 
of access to Berlin would not have 
deterred them from their course in 
Berlin. When even Mr. Molotov 
does not base Soviet action upon the 
absence of a more specific agreement 
as to the right of access to Berlin, no 
American should use that argument 
to justify Soviet action. 


Agreements with Russia 





The decision regarding Prague ap- 
pears to have been exclusively a mili- 
tary decision. As the combined al- 
lied armies advanced on Germany 
it was generally assumed that Prague 
would be reached first by the Rus- 
sians, But we underestimated the 
prowess of General Patton. When 
it appeared that our troops were in 
a position to advance from Pilsen to 
Prague, General Eisenhower in- 
formed Moscow that our troops 
would move forward if the situation 
required it. The chief of the Soviet 
General Staff replied, requesting 
that our forces should not advance 
beyond the Budejovice-Pilsen-Karls- 
bad line. The request was complied 
with to avoid collisions between 
American forces from the west and 
Soviet forces from the east. 


Yalta Must Be Appraised 
in Context of Its Times 


Similarly the Yalta agreements must 
be appraised in the context of the 
circumstances under which they were 
made. For example, there was the 
agreement regarding Poland. The 
Russian armies were then in control 
of Poland. It was not a question of 
what we would let the Russians do, 
but what we could get the Russians 
to do. Generalissimo Stalin had pre- 
viously made clear that he regarded 
the Curzon line as the eastern fron- 
tier of Poland and considered the 
area east of that line as having been 
wrested from Russia by force. 
Churchill had already supported the 
Curzon line in Parliament, including 
the Soviet Union’s 
Lwow. 

President Roosevelt urged a modi- 
fication of the southern end of the 
line so as to leave the Polish city 
of Lwow and a portion of the oil 
lands to Poland. But Stalin insisted 
that Curzon and Clemenceau had 
agreed to the Curzon line and he 
could not be less Russian than they 
were. Roosevelt accepted a situation 
not of his making and one which he 
was powerless to alter. A provisional 
Polish government had been set up 
at Lublin by the Soviet Government. 
Both Roosevelt and Churchill re- 
garded the Lublin government as a 


retention of 


Seviet puppet. They insisted that it 
be reorganized on democratic lines, 
committed to the holding of free and 
unfettered elections at an early date. 
There was nothing wrong with this 
Yalta agreement. The trouble was 
that the Government 
made a mockery of the agreement. 


Soviet later 


Russia Promised Far Eastern 
Territory and Concessions 


Perhaps the Yalta agreement that 
has been subjected to the most seri- 
ous criticism is that relating to the 
Far East. It was agreed that in return 
for Soviet participation in the war 
against Japan “the former rights of 
Russia violated by the treacherous 
attack of Japan in 1904 shall be re- 
stored”. These were listed as the re- 
turn of the southern half of Sakhalin 
Island, the internationalization of 
the Port of Dairen, the lease of Port 
Arthur as a Russian naval base and 
joint Russo-Chinese operation of the 
Chinese Eastern and South Man- 
churian railroads. We agreed to the 
acquisition by the Soviets of the Ku- 
rile Islands. We also agreed to use 
our influence to have China agree to 
that part affecting Chinese territory. 

China was entirely willing to agree 
to these Russian claims. When Chi- 
na’s representative met Mr. Molotov 
in Moscow in July, 1945—I was then 
Secretary of State—I was advised that 
the Soviets had made additional 
claims as a condition of their.enter- 
ing the war with Japan. I advised the 
Chinese government that the United 
States was not supporting any addi- 
tional claims on China by the Soviets. 


Judgment by Hindsight 
Would Be Unfair 


To be fair in passing upon the wis- 
dom of these agreements, we must 
consider the circumstances as they 
were appraised by our military ad- 
visers at the time and not the cir- 
cumstances as they developed after 
the Nazis collapse. In the pursuit of 
their expansion policies in eastern 
Europe, the Soviets found these war 
agreements such obstacles in the way 
of their plans that they had to vio- 
late nearly all of the agreements. 


(Continued on page 1077) 
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A Great Editor-in-Chief Retires 


William L. 
Editor-in-Chief of the 


® When 


signed as 


Ransom _ re- 


\MERICAN BAR ASSOCIATION: JOURNAL 
in September of 1948, in obedience 
to his doctor’s orders, he left a maga- 
zine that is generally regarded as the 
most influential legal periodical in 
the United States and probably in 
the world. That pre-eminence is due 
to Judge Ransom’s ability, character, 
tireless energy, and special gifts. 

The masthead first carried his name 
as Editor-in-Chief in the issue of Au- 
gust, 1946, but for several years be- 
fore that he had exercised great influ- 
ence as a vigorous associate editor. 
He brought to the JOURNAL a rare 
combination of talents. He was high- 
ly successful as a practicing lawyer; 
as President >f the Association in 
19386 he had to his credit the out- 
standing feat of the complete reor- 
ganization of the Association; he was 
completely familiar with all the As- 
sociation’s work and the workings of 
its various parts. His interests extend 
ed to every phase of its activities. In 
no special field was he more in- 


formed on current problems and 
more alert and effective than in the 
development of international law 
and cooperation with the United Na- 
that he had had 


newspaper experience, so that print- 


tions. Bevond all 
er’s ink is in his blood. 

The width of his editorial interest 
is demonstrated by the departments 
which he added to the JouRNAL, such 
“Courts, 
“The 


as ““Lawvers in the News’”’, 


Departments and 


Agencies’, 
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Development of International Law”, 

Legislation”, and 
His idea for the 
“Practicing Lawyer’s Guide to the 


“Department of 
“Miscellanea”. 


Current Law Magazines” proved to 
be a stroke of editorial genius. It 
brought to the direct attention of 
busy lawyers valuable articles and 
notes that could help them in their 
cases. They have ordered many copies 
of different periodicals. Naturally this 
has had a most invigorating effect on 
the law schools and the editors of 
law reviews. 

Even in the more conventional 
fields, Judge Ransom showed his edi- 
torial capabilities. He was always on 
the lookout for men with ideas who 
could write. He found so many that 
it is possibly invidious to select one 
as an example, but I believe that 
most readers of the JOURNAL would 
agree that Ben W. Palmer has been a 
ereat contributor. 

In that most conventional field of 
book reviews it would seem that an 
editor could not do much more than 
get adequate coverage by competent 
reviewers and insist on promptness. 
But the editorial 
touch can easily be found. By encour- 


even here true 
aging and giving full scope to the 
unusual ability of Walter P. Arm- 
strong whose “reviews” actually are 
essays, and by searching out numerous 
other reviewers of special authority 
and felicity in their fields, the Jour- 
NAL has published month after month 
the best reviews of outstanding books 
in the field of law that can be found 


anywhere. 
What I 
would suggest that Judge Ransom’s 


have written thus fai 
art consisted in getting other men to 
work for him. He possesses that gift 
in abundance. The associate editors 
constitute a hard-working team. It is 
his custom to ascribe all the credit to 
others—as he did in acknowledging 
the award of the American Bar Asso- 
ciation Gold Medal in 1947. 

But the plain fact is that he has 
worked much harder than anybody 
else and that he has himself written 
more for the JOURNAL than anybody 
else. In addition to articles, book re- 
views and editorials, he has prepared 
practically all of the “lead stories” 
for all important articles and depart- 
ments—a method of attracting “reader 
interest” which he developed as a 
part of improved typography and 
format. 

He reads everything that goes into 
an issue. He reads with a sharp eye 
and acute perceptiveness. He never 
hesitates to use his editorial pencil 
to strike out, to add, or to amend. 
Che highest compliment a contribu- 
tor to the JOURNAL can get has been 
to receive a note from the Editor-in- 
Chief saying: “I like your manuscript 
and have sent it to the printer with 
a few changes which you will find in 
the galley proof, but which you are 
free to accept or reject as you see fit.” 

The amount of good manuscript 
that Judge 
month after month was amazing, and 
it will seem the incredible 


Ransom turned out 


more 
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when I report that he writes every 
single word of it in his own long- 
hand. 

The only exception I know is that, 
in reporting on Annual Meetings, 
Dele- 
eates, and proceedings in the Board 


the actions in the House of 
ol Governors, he does take the type- 
written transcript and uses shears and 
paste pot. But he connects all parts 
together by writing a running com- 
mentary. Because our Association 
has such multifarious activities, this 
ieporting is a Herculean task. Few 
men can do it. If the meeting were in 
Chicago, at its conclusion Judge 
Ransom would take a drawing room 
on the train for New York, and an 
envelope containing part of the 
“story” would go off the train at To- 
ledo and there be mailed back to 
Chicago, another at Cleveland, and 
another at Buffalo. 

To do all this under pressure and 
at the same time keep a good perspec- 
tive and maintain an absolute impar- 
tiality is the mark of a great editor 
plus a great lawyer. 

Nature gave Judge Ransom a 
strong, large frame, a comprehensive 
mind, and a forceful personality. It 
is easy for such men to dominate and 
that is their greatest danger. Judge 
Ransom was perfectly well aware of 
this and steadily insisted that all his 
plans, however ardently he advocat- 
ed them, should be checked by oth- 
ers. Every editorial was submitted to 
the Board of Editors and had to re- 
ceive a majority of favorable votes. 

He sought guidance from the en- 
tire membership. In 1946 a question- 
naire about the JOURNAL and _ its 
contents was sent to all members of 
the Association and over 10,000 re- 
plies were received. These likes, dis- 
likes, and preferences as expressed 
by the membership were tabulated 
and this summary became the Editor- 
in-Chief’s bible. 

Rightly believing that the nine as- 
sociate editors were too small a group 
to advise on some broad questions 
of policy and that referenda to the 





A Great Editor-in-Chief Retires 


Karsh 


WILLIAM L. RANSOM 


entire membership were generally im- 
practicable, Judge Ransom created 
and freely consulted an Advisory 
Board, whose number is flexible but 
now consists of more than fifty rep- 
resentative men and women in all 
angles of relationship to our pro- 
fession in all parts of the country. 

I can try to suggest in a summary 
way the outward forms and manifes- 
tations that have contributed to this 
epochal editorship, but they do not 
reveal the inward and _ spiritual 
grace that has been the driving force 
and inspiration of a great editor. 

My own interpretation is that 
Judge Ransom is not only a great 
editor but is also a great lawyer. | 
find confirmation in what Judge 
Wilkin has written in The Spirit of 
the Legal Profession: 


The true lawyer is marked with di- 
vine dissatisfaction. He is therefore 
sympathetic with 
tions for improvement of the ways of 


all human aspira- 


life. In all his contacts with life, it is 
as natural for him to strive for justice 
and righteousness as it is for the ten- 
drils of a plant to reach out for sus- 
tenance and light. It is the very nature 
of the spirit of the legal profession to 
make one feel a personal responsibili- 
ty for the administration of justice. 

One who endeavors and endures for 
justice and righteousness is sustained 
by unexpected, unseen, and unknown 
forces. His consciousness of right do- 
ing is a source of strength; his humble 
sacrifice becomes a source of exalta- 
tion. Other men who see his heroic 
struggle are compelled by the moral 
force of their own nature, that part of 
them which is divine, to support his 
cause. 


REGINALD HEBER SMITH 
Boston, Massachusetts 





November, 1948 * Vol. 34 983 





An “International Bill of Rights’ 


Proposals Have Dangerous Implications for U.S. 


by Frank E. Holman ~ President of the American Bar Association 


® Soon after 


he was elected President of our 


Association at the 7]lst Annual 


Meeting in Seattle, Frank E. Holman went to Santa Barbara to address the State 


Bar of California at its annual convocation. With deadly logic and analysis he 


examined the Covenant on Human Rights and the revised Declaration on Human 


Rights, as promulgated by the United Nations Commission on Human Rights, and 


pointed out what he regards as the many defects in those documents. At the Annual 


Meeting the House of Delegates expressed disapproval of the Covenant and Declara- 
tion in their present form (34 A.B.A.J. 881; October, 1948). 





® By Article 62, paragraph 2, of the 
Charter of the United Nations, the 
Economic Social 


that body is empowered, but not 


and Council of 
required, to: 

Make recommendations for the pur- 
pose of promoting respect for, and 
observance of, human rights and fun 
damental freedoms for all. 

In accordance with this power to 
recommend, a Commission on Hu- 
man Rights, as a subdivision of the 
Economic and Social Council, pro- 
mulgated at Geneva on December 
27, 1947, an International Covenant 
on Human Rights and an Interna- 
tional Declaration on Human Rights 

the Covenant when ratified by the 
member nations to have the force 
and effect of law as to the nations 
adhering ‘to it and ultimately to be 
implemented by an_ international 
instrumentality of enforcement; the 
Declaration not to be a part of in- 
ternational law as such, but a con- 
sensus by the member nations of 
the political, social and economic 
rights to be accorded human beings 
throughout the world, The drafts 
of the Covenant and of the Declara- 
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tion were submitted to the member 
nations, and a deadline of April 3, 
1948 fixed for comments and sug- 
gested changes or revisions. 
Although, as indicated, it is not 
that the 
legally binding, it is nevertheless to 


intended Declaration be 
be a guide for the conduct of mem- 
ber states and their citizens, and it 
has been asserted by some authorities 
Mrs. Roosevelt) that 
though the Declaration is not tech- 
nically to be legally binding, it is 


(including 


to be treated as an “authoritative 
interpretation” of what is meant by 
the Charter provisions of the United 
Nations. 

In May and June, after some sug- 
gested changes by certain but not 
all member nations, the United Na- 
tions Commission on Human Rights 
went ahead with its work by drafting 
Declaration, 
published in the United Nations 
Bulletin of July 1, 1948. Further 
consideration of the Covenant for 
the time being has been postponed. 
The Economic and Social Council 
is now studying and considering the 


a revised which was 


revised Declaration, and if approved 
by that without 
changes, it will go to the General 


body, with or 


Assembly for action. If approved 
there, it will be submitted to the 
member nations for adoption. 


Personnel of the Commission 
Lacks Necessary Experience 


It is revealing to note the “make-up” 
or personnel of the Commission be- 
fore examining the results of its 
work. 

Mrs. Eleanor Roosevelt is its Chair- 
and the sole United States 
representative. She is not a person 
in any sense trained in legal drafts- 


man 


manship; she is primarily a social 
reformer. 

Australia’s representative is Col- 
onel William Roy Hodgson, He is 
by training a military man and from 
his biography a person whose ex- 
perience has been confined to gov- 
ernment service. 

The United Kingdom’s represent- 
ative is Charles Dukes. He is a per- 
son with no legal training and so far 
as his biography shows, no famil- 
iarity with legal draftsmanship; he 
is a trade unionist by profession. 

These three are the only Anglo- 
Americans or representatives of Eng- 
lish-speaking peoples on the Com- 
mission of eighteen members. 

As to the other fifteen members of 
the Commission, they are as follows: 

BeLciuM—Fernand Dehousse. 
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BYELORUSSIAN SOVIET SOCIALIST RE- 
pusLiIc—Afanasi S. Stepanenko. 

CuitE—H. E, Hernan Santa Cruz. 

CuHInA—P. C. Chang. 

EcypT—Omar Loutfi. 

FRANCE—Rene Cassin. 

Inp1IA—Mrs, Hansa Mehta. 

IRAN—Abol Ghassem Pourevaly. 

LEBANON—Charles Malik. 

PANAMA~—Ricardo J. Alfaro. 

PHILIPPINE ReEpuBLIC—Carlos P. 
Romulo. 

UKRAINIAN SOVIET SOCIALIST RE- 
pusLIc—Michael Klekovkin. 

UNION OF SOVIET SOCIALIST REPUB- 
Lics—Alexander E. Bogomolov. 

UruGUAY—Jose A. Mora. 

YuUGOSLAVIA—Vladislav Ribnikar. 
rhrough absences or otherwise, cer- 
tain of the above-named countries 
have occasionally been represented 
by alternates or substitute delegates. 

It is this Commission which has 
undertaken to draft a “bill of rights” 
for the people of the United States, 
which so far as the Covenant is con- 
cerned is to be ratified as a treaty and 
under our Constitution is to become 
the supreme law of the land and in 
due course implemented against all 
of us by the decrees of a new Inter- 
national Court of Human Relations. 
In spite of this extraordinary and 
revolutionary program, the press and 
the public, and even the Bar, seem 
largely oblivious to the program and 
how far in certain particulars it is 
with our fundamental 
concept of individual rights and free- 
doms, and how far in other partic- 
ulars it is a proposal for world-wide 
socialism to be imposed through the 
United Nations on the United States 
and on every other member nation. 

No doubt the of the 
Commission are individually sincere 
and high-minded, but their biog- 
raphies show they have mostly lived 
by or through government jobs in 
their own or other countries and 
hence they cannot be expected to 
give first importance to a right like 
that in our own Bill of Rights of 
owning private property and of con- 
ducting business under a free enter- 
prise system. None among them can 
be expected, as against the three 
Communist Russian members, to 


at variance 


members 





fight for a provision in the Covenant 
guaranteeing the right to private 
ownership of property and hence 
there is no such provision in the 
Covenant. 


Lack of ‘Human Rights”’ 
Doesn't Cause War 


The whole purpose of the United 
Nations is to achieve peace—that is to 
avoid war, and chiefly another world 
war. Though many social and eco- 
nomic reformers will disagree, I do 
not believe that either of the world 
wars were caused by the absence of an 
International Bill of Rights or pri- 
marily by subnormal or abnormal 
social and economic conditions in 
any country, or that a third world 
war would be prevented by the adop- 
tion now of a Covenant and a Dec- 
laration on Human Rights, While 
there is not time here to demonstrate 
the accuracy of this statement it may 
be pointed out that at the time Ger- 
many launched World Wars I and II, 
she had the most advanced social and 
economic program of any nation in 
the world, with a universal social 
security system that reached practic- 
ally all the citizenry and a condition 
of practically full employment of he1 
people. Considerations which led 
Germany to instigate a war as an 
instrument of national policy were 
not the result of her people on either 
occasion being ill housed, ill fed or 
ill clothed. Even on the political side 
the existence of an International Bill 
of Rights would not have affected the 
decisions of the German people. You 
will notice that I say the “German 
people” and not the “German lead- 
ers’, for I think it can be demon- 
strated that a majority of the German 
people were as enthusiastic over the 
idea of war as were the German 
leaders. 

Therefore, in my opinion we are 
not dealing with a so-called Inter- 
national Bill of Rights that will 
assuredly contribute to world peace. 
We are dealing chiefly with a mis- 
sionary spirit on the part of social 
and economic reformers to establish 
throughout the world their social 
and economic ideas and in the proc- 
ess we are risking—definitelv risking, 


An “International Bill of Rights” 


through United Nations interven- 
tion in the domestic affairs of nations 
irritations 
and provocations as to cause us “to 


—so many international 
stop, look and listen” and to consider 
whether at this particular time there 
should be any attempt to force a 
so-called International Bill of Rights 
program along the lines of the Cove- 
nant and the Declaration. 


Examination of the Nature 

of the United Nations 

Before proceeding to a detailed ex- 
amination of the Covenant and the 
Declaration and the revised Declara- 
tion, I want to make a few general 
observations on the nature of the 
United Nations and the nature of a 
“bill of rights”. 

[he United Nations is an organi- 
zation of sovereign states pledged to 
cooperation. While 
there are statements in its Charter 
which refer to the “realization of 
human rights and fundamental free- 
doms for all”, the fact remains that 


international 


it is an organization of states and 
that it operates on an international 
level with government meeting gov- 
ernment. A bill of rights, on the 
other hand, has nothing to do direct- 
ly with the relations between gov- 
ernments; it exists primarily to define 
the relations between a government 
or state and the individual citizens 
thereof; basically it relates to internal 
affairs and not to international mat- 
ters. 

In order to enforce the provisions 
of a bill of rights, the United Nations 
will have to interfere continually and 
minutely in the internal affairs of 
member nations. It will have to es- 
tablish determine 
when and where these standards have 
been violated, and to take steps to 
correct or punish such violations. 


standards, and 


No basic standard or system of 
human rights can be successfully 
imposed upon any nation by any 
other nation or group of nations or 


by any other outside source. Where 
in the world 
today, they have developed as a nat- 
ural expression of the overwhelming 
weight of opinion of the local popu- 
lation. They have come from the 
people and not from the state. Hav- 


such standards exist 
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An “International Bill of Rights”’ 


ing thus before us this historical 
background of the experience of 
single nations, it appears to be clear 
that to attempt to confer such rights 
by action of an international body 
will be pregnant, not with world 
order, but with disorder. 


Our Bill of Rights Might Be 
Emasculated Under Covenant 

Many sincere sponsors in the United 
bill of 
human rights contemplate only the 


States of an international 
application of American standards 
to foreign nations. Yet it is the re- 
verse which will likely be true, The 
United States is but one nation 
among many, and it is inevitable that 
foreign standards of interpretation of 
these rights will be applicable to the 
American people; obviously the rules 
will be enforceable against the 
United States as well as against other 
nations. Our Bill of Rights, as con- 
strued and applied for more than a 
century and a half, represents our 
pecuHar concepts of justice and 
propriety. I sympathize with the de- 
sire to extend the benefits of our 
Bill of Rights to other peoples; yet 
I am of the opinion that the reverse 
is not true and that the people of 
this country will emphatically not 
be willing to put our system to the 
hazard of subjecting it to the inter- 
pretation of any international or- 
ganization presently existing. 

It would appear that the action 
of the Commission in dividing its 
recommendations on human rights 
into a Covenant and a Declaration, 
and having two separate documents, 
was not only a feat of diplomacy 
but also something in the nature of 
salesmanship. To have included in 
the Covenant the venturesome social 
and economic provisions of the Dec- 
defeated all 
chance of any nation, like the United 


laration would have 
States, subscribing to it, but failure 
to have made some pronouncement 
of those broad social and economic 
declarations would not have satis- 
fied the views of the socialistic and 
communistic governments. It is ap- 
parent that it was not only a com. 
promise of views in connection with 
the issuance of two separate docu- 
ments, but an examination of the 
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Covenant shows that it is not a “bill 
of rights’ as understood by the 
American people. The Covenant it- 
self, in many of its affirmative pro- 
visions and by reason of its omissions 
and nebulous language, is also a 
compromise. 


Analysis of the Covenant 
Demonstrates Its Defects 

The basic theory and language of a 
bill of rights, as heretofore recog- 
nized by Americans, is to impose a 
restraint upon government from 
denying to the citizens certain basic 
rights and hence the provisions in 
our own Bill of Rights are nearly 
all couched in the negative. For 
example, “Congress shall make no 
law” etc.; “The right of the people 
to keep and bear arms shall not be 
infringed”; “No soldier shall in time 
of peace be quartered”, etc. 

In the Covenant a general affirm- 
ative duty is first placed upon every 
state to insure certain so-called rights 
and freedoms (Article 2); then fol- 
certain 
restraints upon the member states. 


low more or less specific 
Later, as in Articles 16 to 19, affirm- 
ative pronouncements of rights again 
appear. The difference between the 
affirmative and negative approach is 
that affirmations in broad general 
terms are not only more susceptible 
to a loose and expanding interpreta- 
tion than specific negative restraints, 
but there is also a difference in the 
problem of enforcement, in that to 
compel action is always more delicate 
and difficult than to restrain action. 

The Department of State issued a 
brochure entitled “An International 
Bill of Human Rights”. The words 
“bill of rights” introduced into this 
title would seem to be a word of 
salesmanship in that the American 
public has for several generations 
believed in the virtue of a “bill of 
rights”. It is a to call 
even the Covenant a “bill of rights”, 
for as the brochure itself points out, 
the Covenant does not pretend to in- 
clude or protect many rights that our 
own Bill of Rights secures, namely, 
“such elementary rights as ownership 
of property and free participation in 
»vernment”, 


misnomer 


oO 
gx 





No Protection in the Covenant 
for Private Ownership of Property 
One of the most fundamental rights 
protected by our American form of 
government, that of private owner- 
ship of property, has been omitted. 
The State Department says the rea 
son for this is “that the beginning 
must be relatively modest”, that na- 
tions will not be willing to enter into 
a Covenant, which contains rights 
whose definitions vary considerably 
This is a 
revealing 


in different countries. 


rather inadequate, but 
“explanation”. The true explanation 
doubtless is that many of the member 
states do not believe in the ownership 
of private property, but under ow 
concept of freedom, no man can be 
truly free who lacks the right to own 
property and to participate in gov- 
ernment, neither of which rights are 
included in the Covenant, Perhaps in 
this connection one might properly 
quote from a speech of Senator Bor- 
ah, who was himself classed not as 
a conservative but as a liberal: 
And what are these property rights 

which are guaranteed and made safe 
by the Constitution? What an insep- 
arable part are they of human rights? 
Is not the right to acquire, own and 
enjoy property a part of human rights? 
Is there any such thing as personal lib- 
erty without it? There is a very large 
portion of the human family at this 
time who will tell you that liberty, 
family happiness and contentment 
were all lost in the self-same hour 
that they lost the right to acquire 
property and to be secure in its enjoy- 
ment. The framers were wise enough 
to know and brave enough to declare 
that when you have made property 
rights secure, you have contributed 
incalculably to human rights and to 
human liberty. 

Yet our State Department, in ex- 
cusing the omission from the Cove- 
nant of the right to own property, 
says that the beginning with respect 
to an International Bill of Rights 
must be “relatively modest”. 


Establishment of a New International 
Court May Be Involved 


It is also said by the State Depart- 
ment that the proposal for imple- 
mentation of the Covenant through 
an International Court on Human 
Relations, not having been included 

(Continued on page 1078) 
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History of Canada and the U. S:: 


Interrelationships Affected Their Institutions 


by John T. Hackett, K.C., M.P. + of the Canadian Bar (Montreal) 


® To Seattle as the official delegate of the Canadian Bar 
Association came the gifted lawyer and legislator who had 
retired as its President a few days before and has become the 
Chairman of its Committee on Legal Problems of International 
Organization for the Maintenance of Peace, which corres- 
ponds to our Association's Committee for Peace and Law 
Through United Nations. The distinguished spokesman for the 
lawyers and people of the Dominion spoke most appropriately 
at the same afternoon session of the Assembly on September 
8 as did Charles A. Halleck, of Indiana, majority leader in the 
House of Representatives; and they presented eloquently some- 
what differing facets of the same earnest and most timely 
message of the essential interdependence and common aims 
of the two great countries of North America. Mr. Hackett 
brought back to mind several epoch-marking incidents that 
profoundly affected the history of North America; he evoked 
the close attention and hearty applause of the great audience. 

Three generations of Hacketts have represented Stanstead 
County, Province of Quebec, in the House of Commons of the 
Dominion Parliament. The present incumbent is the only 
member of Parliament elected from Quebec on the Progressive 
Conservative ticket. He was born in Stanstead, which is only 
a few miles north of the Vermont line at a point where the 


border is hardly noticeable. After being graduated in law from 


McGill University, he was called to the Bar of Quebec in 1909, 
achieved recognition as a King’s Counsel, and won high stand- 
ing at the Bar and in the Parliament. In 1945-46 he was the 
batonnier of the Bar of Montreal. Since 1938 he has been a 
member of the Board of Governors of McGill University. In 
1947 he became parliamentary adviser to the influential 
Canadian delegation to the General Assembly of the United 
Nations. His tenure as President of the Canadian Bar Associa- 
tion ended with its Montreal meeting a few days before he 
came to Seattle. He has manifested active interest in all prob- 
lems of international law and organization, and, as reported 
in our October issue (page 881), he is working closely with our 
Association and its Committee for common objectives in that 
field. With all his professional and legislative duties, he has 
quietly devoted much of his time and resources to unostenta- 
tious but invaluable service to those in need of help through 
the organized charities. President Gregory said in introducing 
him that ‘He possesses in high degree, in common with Mr. 
Halleck, those same indispensable qualities of statesmanship 
fitting him so pre-eminently for patriotic service in the govern- 
ment of his country. It is a source of great pride that we can 
welcome a man of such character and ability to a place on our 
program as a representative of the great Dominion.” His 


address will be read with marked interest. W.L.R. 











=" My first words must be words of 
thanks to you, Mr. President, for the 
very courteous and very generous 
terms in which you have presented 
me to this vast audience. I must then 
hurry on to thank you for the invita- 
tion which has brought me to Seattle 
as a guest of the American Bar 
\ssociation. I bring you in brim- 
ming measure the greetings and con- 





gratulations of the Canadian Bar 
Association. These expressions are 
not mere formalities dictated by 
usage. They are genuine and highly 
tinctured by filial affection and ad- 
miration, for, as you know, the Cana- 
dian Bar Association is a child of 
your loins. 

Some thirty-five years ago, Frank 
B. Kellogg, later Senator, later 





Secretary of State, later Ambassador 
to the Court of St. James’s, was the 
President of your Association. He had 
invited the late Lord Haldane of 
England to the 1913 Annual Meeting 
of your Association, to be held in the 
United States. In those staid days the 
Woolsack of England had not fallen 
a victim to wanderlust; it was de- 
creed that it might not with complete 
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propriety sojourn outside the realm. 
So, to enable Lord Haldane to be 
present, the American Bar Associa- 
tion held its 36th Annual Meeting in 
Montreal. Out of the example and 
exaltation of that meeting, the 
Canadian Bar Association was born. 
At about the time that I learned 
that I was to have the honor of 
addressing this great Assembly, I 
read a speech delivered on July 28, 
1946, at Bar-le-Duc, by General 
Charles DeGaulle. In it he quoted a 
passage written 113 years ago by the 
French historian de Tocqueville. I 
give you a rough and running trans- 
lation of what de Tocqueville said: 
There are at this time two great 
nations in existence which proceeding 
from different points appear to be 
advancing toward the same end. I 
mean the United States of America 
and Russia. All the other nations seem 
to have reached very nearly the bounds 
which nature marked out for them 
and have nothing further to do but 
to keep what they possess. These two 
only are still in progress. They alone 
are marching forward rapidly with 
giant steps in a career to which the 
eye can as yet discern no limit. The 
American depends chiefly on self- 
interest to effect his objects, and leaves 
the individual to act almost without 
direction. The Russian concentrates 
in one man the whole power of society. 
The main principle of the former is 
liberty; of the latter, despotism. Their 
respective points of departure are 
different; they move in opposite direc- 
tions; but each seems to be called, in 
the secret designs of Providence, to 
hold in its hands at some future day 
the destinies of one-half the world. 
An observer of the international 
scene today would not have to make 
many alterations in de Tocqueville’s 
words to describe with minute 
accuracy the present international 
situation. Since de Tocqueville wrote, 
the United States has known the 
tragedy of a civil war; Russia, through 
many attempts at revolution and 
through one complete revolution, 
has found a new master. Despite 
these dissolving experiences, liberty 
in the United States and despotism 
in Russia are still the “main prin- 
ciple” shaping the destiny of each 
of these nations, thus proving a 
strange persistence in the underlying 
forces and characteristics that deter- 
mine the course of peoples. 
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American-Canadian Relationship 
Shows Reactions Upon Each 


The course of our respective peo- 
ples has been deflected 
than once by events occurring in 
the country of the other; there has 
been some persistence to this phe- 
nomenon. In casting about for a 
suitable subject for this address, I 
decided to comment on some of these 
oddities and ironies of our mutual 
story which have set in train far 
reaching and unexpected results. 
But before I do that, I wish to 
congratulate you, Mr. President, on 
the perfection of the order and dis- 
cipline of these great assizes and to 
thank you for a hospitatlity to my 
wife and myself that is as warm and 
enticing as a family party at Yuletide; 
I wish also to thank Charles A. Hal- 
leck for the deep study that he has 
made of American-Canadian rela- 
tions and for the friendly sentiment 
that he has expressed toward my 
country and toward me. It is well 
that men of his high position, that 
men of his broad range of influence, 
should possess so perfectly the story 
of the progress of our respective 
countries to nationhood and beyond. 
The actions and the reactions of 
your country upon mine and of mine 
upon yours have been continuous for 
more than 300 years and go back to 
the days when the British were 
masters here and the French masters 
there. If I venture to mention some 
of the incidents and by-products of 
this old relationship it is because in 
studying the history of American- 
Canadian relations one cannot escape 
the fact that the Canadian people 
know more about American con- 
ditions and have more interest in 
American action than Americans 
know or care to know about the 
situation in Canada. This is not 
criticism; it is but the acknowledg- 
ment of a state of affairs that is quite 
natural. We are a small people. You, 
the most powerful in the world. We 
occupy a very small portion of your 
international horizon whereas you 
loom mightily on ours. The United 
States, until recently in any event, 
was the only foreign country in 
which Canadians were vitally in- 


more 






terested, as it was the only country 
in a position seriously to influence 
the course of Canadian events. 


Origin of the Confederation 

of Canadian Provinces 

The Confederation of the Canadian 
Provinces in 1867 resulted largely, 
if not exclusively, from fear of the 
military might of the United States 
as they emerged triumphant from 
the Civil War, fear that the Canadian 
provinces might be overrun by those 
conquering armies. 

On the other hand, events orig- 
inating in Canada have profoundly 
influenced your history, Who can 
say if the Revolutionary War might 
not have happened had not England 
enacted legislation highly offensive to 
the thirteen colonies to make happier 
the lot of her subjects recently ac- 
quired from France? The aftermath 
of a great war is always a turning 
point in human events. It is a period 
of creation as well as of destruc- 
tion, a period when much that is 
old is sloughed away and a period 
when some things that are new are 
given status. It is a “judgment of the 
nations”, as the Hebrew prophets 
called it. 


Canada Has Treated Its Minorities 
with Unusual Respect for Their Rights 

I think it was Lord Acton who said 
that the freedom of a state is to be 
measured by the way it treats its 
minorities. Canada has acquired some 
repute, and is an object of consider- 
able interest to minorities the world 
over, because minorities there were 
treated with an unusual respect for 
all of their rights and many of their 
sensibilities. 

Can this vast audience stretch its 
imagination far enough to picture 
the United States as overrun by a 
conqueror and reduced by force of 
arms to the position of a subjugated 
people? Assuming that you can make 
these demands upon improbability, 
what type of a conqueror would you 
prefer? The one who would impose 
upon you his language, his laws, his 
religion, his form of government? Or 
the one that would say to you: 
“Retain your language; we shall 
make it official in our land. Keep 
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your laws; we will give them status 
and make them effective in the courts 
of our realm. Worship your God 
in the manner of your forebears and 
no disability shall attach to you 
because of your faith. As to your 
form of government, it shall be that 
in which your choice shall be 
supreme”? 

Of course, to ask the question is 
to answer it. 


Early Claims to Territory 
Now Within the United States 


After the fortress of Quebec had 
surrendered to Great Britain, in the 
month of September, 1759, and after 
de Vaudreuil had surrendered at 
Montreal in the following summer, 
all the French subjects who could 
leave Canada went; the armies, the 
nobility, the merchants and the 
bourgeoisie left. There remained but 
the “habitants” and the clergy. Of 
course, there were a few exceptions. 
Some of the nobles remained. 

General Murray exercised mili- 
tary rule until 1763, when the Treaty 
of Paris was signed. Murray was fol- 
lowed by a civil governor, by that 
kind and great servant of Britain, 
Guy Carleton, later to become Lord 
Dorchester. Carleton was friendly to 
the French. The principles of the 
Quebec Act passed by the Govern- 
ment of the United Kingdom in 1774 
were largely the product of his mind, 
and its passage through Parliament 
was primarily due to his effort. 

The Quebec Act widened the 
boundaries of Quebec southward to 
the Ohio River and thus included 
in the new province lands beyond 
the Alleghenies coveted and claimed 
by the old English colonies. It also 
provided for the government of this 
vast territory by a viceroy of the 
King. It emancipated the Catholics 
in Canada. Their religion was recog- 
nized subject to the “King’s suprem- 
acy declared and established”. The 
oath of allegiance was so modified to 
allow them to sit on the Council 
and take part in the government— 
a condition which did not obtain 
in England until 1829. It retained 
the criminal law of England, but 





it re-established the civil law of 
France as expressed in Le Coutume 
de Paris, thus doing away with 
habeas corpus and trial by jury. 
These useful provisions of the Eng- 
lish common law were soon intro- 
duced into the legal system of Canada 
at the request of the French them- 
selves. 

Carleton was a statesman, and it 
cannot be denied that he hoped that 
these acts of conciliation might tend 
to make the new subjects of the King 
better satisfied with their situation 
and incline them to turn a deaf ear 
to the solicitations that were coming 
to them from the thirteen colonies to 
join in the great contest of arms that 
was about to take place between 
them and England. 


Thirteen Colonies Sought To Make 
Common Cause with Canada 


The thirteen colonies had not been 
entirely happy for a number of years. 
They had been brought together by 
the need of a common defense rather 
than by any theory of union. It was 
not until the French had been de- 
feated that that they found time to 
consider their own domestic prob- 
lems. They became restless under 
the measures adopted by Great Brit- 
ain. Some of these measures were 
merely regulatory; some were oppres- 
sive; nearly all were objectionable. 
One in particular, the Quebec Act, 
was very displeasing to the colonists. 
Its enactment by the Parliament of 
the United Kingdom was highly of- 
fensive to the thirteen colonies and 
was made one of the subjects of very 
powerful complaint set forth in the 
Declaration of Independence. “The 
history of the present King of Great 
Britain,” says the Declaration, “‘is a 
history of repeated injuries and 
usurpations, all having in direct 
object the establishment of an 
absolute tyranny over these states. 
To prove this, let facts be submitted 
to a candid world.” 

And you will recall by the terms 
that the 
King was accused of “abolishing the 
free system of English laws in a 
neighboring province, establishing 


of the same document 
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therein an arbitrary government, and 
enlarging its boundaries so as to 
render it at once an example and 
fit instrument for introducing the 
absolute rule in these colonies”. 

It can’t be said that the Quebec 
Act, which has been considered the 
world over the great charter of mi- 
norities oppressed by conquest was 
entirely successful in Canada. Some 
Canadians, some French Canadians, 
did join the forces of Benedict 
Arnold; but the failure of his enter- 
prise and the attitude of the colonial 
soldiery toward them seems to have 
prompted the vast majority of Cana- 
dians to hold aloof from the conflict. 


As Direct Result of the Quebec Act 
Canada Is a Bi-lingual Country 


Most of you know that the Quebec 
Act made of Canada a bilingual 
country. If, for instance, what I am 
saying now were to be said in the 
House of Commons in Ottawa, a 
verbatim report of my speech would 
appear in Hansard tomorrow morn- 
ing. But Hansard is published in the 
English and in the French language. 
My speech would also appear in 
French and you could read it in 
French or in English as might suit 
your mood. Having heard the speech 
in English, you might prefer to read 
it in French. The process of trans- 
lation sometimes lends to the words 
of a legislator an eloquence and grace 
which eluded the original text. 

In the courts of Quebec both lan- 
guages are official. Judges must un- 
derstand both languages, and lawyers 
who are not fluent in both tongues 
are not fully equipped for court 
work. 

These are direct results, for good 
or evil, of the Quebec Act, which was 
passed in 1774, which was complained 
of in the Declaration of Independ- 
ence, and which, as I said a moment 
ago, is frequently cited as the charter 
of minorities in states where there 
is a tendency to be oppressive. 


The Door Held Open for Canada 
to Join the Confederation 


But here I come back to my theme. 
The Quebec Act had been passed, 
the Revolutionary War was in full 
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progress when the Colonists entered 
between them- 


the 


into an agreement 
forth 


conditions of their 


selves setting basis and 


union. In _ this 


document, the Articles of Confedera- 
tion of the United States of America, 
is found an early expression of that 
enduring amity between 


our two 


countries, The recital of that docu- 
ment is in these terms: 
We, the undersigned, delegates of 
the states afixed to our names, send 
greetings: Whereas the delegates of the 
United States of America, in Congress 
on the 15th of Novem 
ber, in the year of our Lord 1777, and 


in the second year of the independ 


assembled, did 


ence of America, agree to certain 


articles of confederation and perpetual 


union between the State of New 
Hampshire and the other twelve 
colonies. 

You will recall now that the 


Articles of Confederation continued 
1789, that is, 


nearly twelve years. 


in force until March 4, 
for a period of 
The eleventh paragraph of these 
articles is in these terms: 

Article 11 


confederation 


Canada, acceding to this 
joining in the 
United States, shall 
entitled to all 
the advantages of this union; but no 
other shall be admitted 
the unless 
agreed to by nine states. 


and 
measures of the 


be admitted into and 


colony into 


same such admission be 


So even in those faraway days a 
preferential position was granted to 


your neighbor to the north. 


Invitation to Canada Was Not 
Renewed When Constitution Adopted 


\ strange echo of this kindly senti- 
ment came ringing down the years 
only two weeks ago when Newfound- 
land, after eighty-one years of con- 
become 


sideration, determined to 


the tenth Canadian province and 


accepted the invitation of — the 
Dominion to come into the fold. The 
147th article of the British North 


America Act, which is our constitu- 
tion, a statute passed by the Parlia- 
ment of the United Kingdom, 
1867 
the invitation which you extended to 
us in 1777. 

When 
acted the invitation was not renewed. 
felt that 


had been outstanding for some twelve 


reiterates to Newfoundland in 


your Constitution was en- 


It was that an invitation 
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years might with propriety be with- 


drawn. In our case it would have 
required a constitutional amendment 
to withdraw the invitation to New- 
foundland; and, after eighty-one 
years of deliberation, it was accepted 


last month. 


Contests Between British and French 

Transferred to the Sphere of Law 

The conquest in 1760 had not put 
an end to the struggle between the 
French and the English. It merely 
transferred it from the sphere of arms 
to that of law with results highly 
significant to the students of psychol- 
ogy and constitutional history. At 
for annexa- 
to the United States, 
reason or another, gained consider- 


one time a movement 


tion for one 
able vogue in the provinces. A fear of 
French domination in the Province 
of Quebec prompted the English 
element of Montreal and some other 
cities to advocate annexation to your 
country. 

The French Canadians were op- 
posed to annexation. The Quebec 
Act was bearing fruit. Despite en- 
couragement from the United States, 
the movement was but a_ passing 
phase and proved to be neither deep 
seated nor recurrent. 


Ending of the Civil War Brought 
a Crisis and the Confederation 

Then came the Civil War, Canada 
had been very poor. Canadians had 
known nothing of prosperity until 
a reciprocity treaty was negotiated 
the United Lord 
Elgin, Canada’s Governor General in 


with States by 
1854. This treaty gave Canada ac- 
cess to American markets, but, with 
the Civil War, came much #l will. 
The sympathy of Britain was with 
the South. 
the people of the northern states be- 


As the waf progressed, 


came increasingly hostile to Canada, 
especially when Canada was made 
the base of attack on the North. 
Che the St. 
\lban’s raid and, in particular, the 


Alabama _ incident, 
lawlessness prevailing in the United 
States after the war, culminating in 
the Fenian raid, caused the gravest 
apprehensions in Canada. The abro- 
gation of the reciprocity agreement 


in 1866 and the crisis of that year re- 


sulting from an ever-growing pres. 
sure exerted by the United States, 
urged the isolated and still struggling 
provinces toward confederation as 
the only means of preserving their 
individuality and assuring their pros. 
perity. The colonies had been the 
victims of endless contention, were 
entirely without cohesion and with- 
out any over-riding desire to fed- 
erate, Fear succeeded where negotia. 
tion had failed. Confederation took 
place in 1867. 

In the annals of political architec- 
ture, the formation of the Dominion 
of Canada deserves a place of some 
prominence; in a hazy way, it fol- 
lowed the pattern set by the thirteen 
colonies, in that it was largely in- 
fluenced by events which took place 
outside Canada. 

It was fear of aggression from the 
North that brought the thirteen colo- 
nies together. It was the extension 
of the frontiers of Quebec and con- 
cessions to the King’s new subjects 
in Quebec that prompted, to some 
extent at least, the Revolutionary 
War. 

Fear of aggression from the south 
prompted the Canadian provinces to 
federate. The growth and develop- 
ment of Canada into a free and au- 
tonomous nation within the British 
Commonwealth was achieved with- 
out war, largely because of the les- 
sons taught by the Revolutionary 
War and because of the attachment 
of Britain and Canada to the doc- 
trine of liberty. 


Amity and Common Aims Along the 
Border Is a Barrier to Resort to Arms 


Questions have come up from time 
to time that have provoked feeling 
on either side of the international 
and 
words have been spoken, Both coun- 
tries, however, have persisted in the 


boundary occasionally harsh 


practice of friendliness toward each 
other and in their faith in the funda- 
mental freedoms. 

The War of 1812 may be cited as 
an instance. Nominally the war grew 
out of charges that England preyed 
upon American commerce at sea, had 
seized American sailors and had in 
cited the Indians on the northwest 
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frontiers to war against the United 
States. In fact some southern poli- 
ticians wanted Florida, some west- 
ern politicians wanted Canada, so 
Congress declared war on Britain. 
the 
war. When it was declared flags were 


[here was no enthusiasm for 
flown at half mast in Boston and the 
Governor of Massachusetts declared 
a public fast. A spirit of amity and 
lriendliness prevailed on both sides 
of the New England border and 
appears to have been a complete 
barrier to a resort to arms. All along 
New 
there was a sort of undeclared peace 


the boundaries of England, 
throughout the war. On hearing of 
both New 
Brunswick and Nova Scotia issued 


the declaration of war, 


public proclamations, 


. forbidding His Majesty’s subjects 


to molest the inhabitants of the United 
States living on the shores near them 
or to interfere with their coasting or 
fishing vessels so long as they abstained 
from inhabitants of 
these provinces. 


molesting the 


All through the tangled skein of 
our international relations, though 
sometimes out of sight, runs unbro- 
ken and shining the golden thread 
of friendliness. 

It is interesting, I think, to note, 
that the birth of you 
nation is attributable in part at least 
that 


however, 
to incidents occurred in my 
country, and the birth of my country 
as a Confederation is attributable to 
that occurred in 


incidents youl 


country. 


Witnessing these actions and re- 


actions, we have grown in amity, 


Notice by the Board of Elections 


® The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1949 Annual Meeting and end- 
ing at the adjournment of the 1952 
\nnual Meeting: 
\rkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 


Georgia New York 


Idaho Ohio 

Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 


West Virginia 
Elections will be held in the states of 
Indiana 
New York 
Oregon 
for State Delegate to fill the vacancy 
in the term expiring at the adjourn- 
ment of the 1949 Annual Meeting. 
State Delegates elected to fill va- 
cancies take office immediately upon 
the certification of their election. 
Nominating petitions for all State 
Delegates to be elected in 1949 must 
be filed with the Board of Elections 
not later than April 8, 1949. Petitions 


received too late for publication in 
the April JouRNAL (deadline for 
receipt March 10) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections on 
April 20, 1949. 

Forms of nominating petitions fon 
the three-year term and _ separate 
forms of nominating petitions to fill 
vacancies may be obtained from the 
Headquarters of the American Bar 
1140 North Dearborn 
Street, Chicago 10, Lllinois. Nomi- 


Association, 


nating petitions must be received at 
the Headquarters of the Association 
before the close of business at 5:00 
P.M. April 8, 1949. 


Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may fi'e 
with the Board of Elections. consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
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in confidence, and in faith in each 
other because of our abiding loyalty 
to that doctrine of freedom of which 
de Tocqueville spoke. We as nations 
are devoted to the principles of lib- 
erty and freedom and seek for them 
a wider application. 

The the 
human soul, the soul of each of us. 


fortress of freedom is 
Vhe life of each of us is immersed 
in matter. We labor in the dust of 
the market place and of the forum. 
We must keep the windows of our 
soul open lest we suffocate. How 
better than in these great assemblies 
of the Bar 


and the Canadian Bar Association, 


American Association 
can we renew our vigor, refresh oun 
souls and strengthen our belief in 
the dignity of man and his great pre- 


rogative, liberty? 


nominating a candidate for the office 

of State Delegate for and from such 

State. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 
Each 


nominating petition must be accom- 


member in good standing. 
panied by a typewritten list of the 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 
Edward T. Fairchild, 
Chairman 


William P. MacCracken, Jr. 
Harold L. Reeve 
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Thomas Babington, Lord Macaulay: 


Historian of England and Law Reformer in India 


by Walter P. Armstrong + of the Tennessee Bar (Memphis) 


® Time was when in this country the best of current writing found its way into 


magazines and into those with the largest circulation. The reason was principally 


that the “reader appeal'’’ was to a comparatively small educated class. A result 


was that magazines such as the Atlantic Monthly, the North American Review, the 


Forum, the Review of Reviews, and McClure’s contained reading matter of high 


literary merit and skill and made a large contribution to the information and the 


thinking of America’s educated class. Actual and potential circulation, however 


large it seemed by then existing standards, did not and could not extend then to 


a wide reader coverage as compared with present-day records. 


Nowadays, seeking to tap through advertising the purchasing power of a great 


multitude of literate but hardly educated readers, the contents of national magazines 
depart from the literary standards of those of the earlier era and endeavor to find 


the lowest common denominator to enable circulations amounting to many millions 


to be obtained through emphasis on well-publicized but superficial authors and 


on articles written in the jargon of the journalist, even the tabloid. As a consequence, 


in the American scene of today, authors and writings of a quality which once 


characterized the magazines which then led in circulation have been shunted 


into periodicals which lack national reputation and large popularity but maintain 
a high quality of contents for appeal to their limited number of readers. The 
Journal has itself hoped at times to be able as a professional publication to help 


fulfill this role among magazines whose quality and influence on public opinion 


far outruns their circulation. In any event, in magazines little known among the 
masses of the people, are to be found today the most of the articles of the type 
which once gave distinction to our foremost publications. 





® The expression of the above views 
has been evoked, as they are illus- 
trated, by Professor Robert Livings- 
ton Schuyler’s charming and pene- 
trating essay on Macaulay and his 
History of England The essay is 
the kind of writing one usually found 
in the Atlantic and the North Ameri- 
can Review some two generations 
ago; today it finds refuge in publica- 
tions not on sale on the newsstands 
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and of whose existence only the edu- 
cated are aware. 


This the Centenary Year of the 
Publication of Macaulay's History 


The timeliness of this study is to be 
found in the fact that this is the 
centenary year of the publication of 
Macaulay’s History of England. Not 
many historians are even visible 
when one looks back a hundred 


years, but Macaulay survives the acid 
test of time surprisingly well. From 
the beginning, his detractors, ob- 
sessed with the idea that no one who 
writes well could have anything sen- 
sible to say, imbued .with the belief 
that the duller the better, attempted 
to write him down. Of him Walter 
Savage Landor, congenitally bellig- 
erent, wrote in a letter to Robert 
Browning that “his history is partial, 
his criticism superficial, his style 
fantastic”. 

Professor Schuyler does not quote 
this depreciation, but he does con- 
vincingly refute it. For him Macaulay 
remains a great pictorial historian 
“characterized by meticulous precis- 
ion in the use of words and perfect 
clarity”. Although he does not do so, 
he might have added of Macaulay 
that “events glow under his graphic 
pen”. Indeed, Macaulay was pre- 
eminently a stylist and was anxious 
above everything else to be read. He 
thought that modern historians had 
sadly neglected the art of narration. 
His realized ambition was that for a 
few days his history would “super- 
sede the last fashionable novel on the 
tables of young ladies”. It did so 
because, as Professor Schuyler says, 
Macaulay “aroused the same kind of 





1. Macaulay and His History—A Hundred Years 
After, by Robert Livingston Schuyler, Political 


Science Quarterly, Vol. LXIIl, June, 1948, page 
161.Lord Macaulay's Legislative Minutes, selected, 
with a historical introduction by C. D. Dharker; 
London: Oxford University Press. 
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human interest in actual history that 


4 novelist aroused in fictitious 


9 


events”’.? 


Macaulay Had the Defects as 
Well as the Charms of His 
Qualities as a Historian 


Macaulay had the defects of his 
qualities. Leslie Stephen says that 
Macaulay, to obtain striking con- 
trasts, was fond of representing a 
man as a bundle of contradictions. 
John Morley’s criticism was that Ma- 
caulay sought truth “not as she should 
be sought, devoutly, tentatively, 
and with the air of one touching the 
hem of a sacred garment, but clutch- 
ing her by the hair of the head and 
dragging her after him in a kind of 
boisterous triumph, a prisoner of 
war and not a goddess”. If Macaulay 
had heard Morley’s criticism he 
would probably have rejoined, as he 
often said, that it was the business of 
a historian to interpret as well as to 
narrate. Other critics have not, how- 
ever, accepted this as a complete de- 
fense. Walter Bagehot complained 
that “everything is too plain; all is 
clear, nothing is doubtful”. 

Lord Melbourne put it best when 
he wished that he could be as cock- 
sure about anything as Macaulay was 
about everything.’ Professor Schuyler 
seems inclined to agree when he 
writes that again and again Macau- 
lay “‘was positive when he ought to 
have been tentative, definitive when 
he ought to have been provisional”. 
He adds that Macaulay “did not in- 
variably adhere to the highest stand- 
ards for the ascertainment of histori- 
cal truth. He did not always 
weigh evidence with sufficient care.” 


Macaulay's Research and 
Thoroughness Were Amazing 


“Firth,” so Professor Schuyler thinks, 
“was fully justified in saying that 
Macaulay’s attitude toward the au- 
thorities was ‘a little too much 
that of the advocate who cross-ex- 
amines hostile witnesses very severe- 
ly, and tears their evidence to pieces 
but is careful to ask no awkward 
questions of those who testify on be- 
half of his clients’.” But, if Macaulay 


was an advocate, he always spoke from 


his brief. His research was personal, 
not vicarious. Thackeray said that 
Macaulay read “twenty books to 
write a sentence and traveled a hun- 
dred miles to make a line of descrip- 
tion”. The tale of his research is an 
amazing chronicle. He made much 
greater use of newspapers than his 
predecessors had done and was a pio- 
neer in the social history of England. 
He wrote as though all the relevant 
evidence was before him and used 
sources that had not been used by 
previous historians. There were, how- 
ever, available sources which Macau- 
lay did not use and much material 
accessible to students of today was 
not so to him. 

Macaulay’s outstanding faults were 
his eagerness to be read and his con- 
fident belief in progress which led 
him consistently to juxtapose past 
and present and to depreciate the 
past and to glorify the present.* Mid- 
Victorian England was for him “the 
best of possible worlds”. The virtues 
and faults in Macaulay’s history are 
the same faults and virtues that are 
found in all of his many undertak- 
ings; he was not merely a historian, 
but something of an “Admirable 
Crichton”. He was an omnivorous 
reader,®> an_ infallible 
and a brilliant talker. 


mnemonist,® 


Macaulay as a Great House of 
Commons Man and as a Barrister 

He was, as Sydney Smith puts it, 
“like a book in breeches. He has oc- 
casional flashes of silence that make 
his conversation perfectly delight- 
ful.” He was a popular poet and a 
pungent, penetrating and provoca- 
tive essayist. He answered Winston 
Churchill’s description of a great 
House of Commons man and played 
a leading part at Westminster. Glad- 
stone, who entered Parliament about 
the same time as Macaulay, said that 
whenever he rose to speak “it was a 
summons like a trumpet-call to fill 
the benches”. 

Another fact about Macaulay not 
so well known is that he was a bar- 
rister. He ate his dinners at Lin- 
coln’s Inn? and was called to the Bar 
in 1826. He soon gave up any pre- 
tense of practicing but he demon- 
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strated that he retained a thorough 
knowledge of English law, civil and 
criminal. His profession gave him 
the opportunity and his learning in 
the law equipped him for what his 
nephew-biographer® called “the most 
honourable chapter of his life”. 


Macaulay's Reforms in India 

in the Administration of Justice 

The reference is to Macaulay’s work 
in India—to his initiation of reforms 
in-administration of justice and to 
the preparation of the Indian Codes. 
Macaulay’s decision to go to India 
was for pecuniary reasons. The fami- 
ly fortunes were at low ebb. He was 
to receive a salary of £10,000 per 
year. He never made more than £200 
a year by his pen and could not 
support himself in comfort on less 
than £500. He calculated that he 
would return to England while still 
under forty with a fortune of not 
less than £30,000. 

As Mr. Dharker, the Indian editor 
of Macaulay’s Legislative Minutes, 
points out, while Macaulay went to 
India to win a financial competence 
and looked upon his stay as a period 
of exile, he did not regard his posi- 
tion as a lucrative sinecure. Profes- 
sor Schuyler writes that the minutes 
show “us a statesman applying with- 
out fear or favor, and sometimes 
with great courage, English princi- 
ples of justice to problems of Indian 
government”. 





2. ‘‘Macaulay,'* Professor Schuyler continues, 
‘was master of a style of perfect clarity, excep- 
tional cogency and metallic incisiveness and bril- 
liancy. It is doubtful whether any obscure sentence 
could be found in all his writings." 

3. William Wyndham: ‘‘Il wish | was as sure of 
anything as Macaulay is of everything.” 

4. Macaulay was entirely outside of the develop- 
ment of a scientific method of treating historical 
evidence which was one of the great achievements 
of the nineteenth century. 

5. Macaulay has recorded his reading on his 
voyage to India. *‘l read insatiably (on the voy- 
age); the Iliad and Odyssey, Virgil, Horace, Cae- 
sar's Commentaries, Bacon de Augmentis, Dante, 
Petrarch, Ariosto, Tasso, Don Quixote, Gibbon's 
Rome, Mill's India, all the seventy volumes of 
Voltaire, Sismondi's History of France, and the 
seven thick folios of the Biographia Britannica." 

6. Macaulay once declared that if all the copies 
of Paradise Lost and The Pilgrim's Progress were 
destroyed he could reproduce them from memory. 

7. Macaulay was later made a Bencher of this 
Inn, an honor which rarely comes to the wearer 
of a stuff gown—especially one who never earned 
but a guinea in his practice. 

8. George Otto Trevelyan's Life and Letters of 
Lord Macaulay is one of the great English 
biographies. 
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LORD MACAULAY 


The volume issued by the Oxford 
Press is about equally divided be- 
tween an introduction by Mr. Dhar- 
ker and excerpts from the minutes. 
The introduction is of restricted in- 
terest, for it primarily treats of prob- 
lems peculiar to India; it does, how- 
ever, furnish a desirable frame for 
the minutes. 


Macaulay's Task Comparable to 

that of Roscoe Pound in China 
Macaulay, versed only in English 
law, undertook to and did accom- 
plish the seemingly impossible task 
of formulating the law—substantial 
and procedural—for an alien people, 
divided by race, religion and tradi- 
tion. A comparable undertaking is 
that on which Roscoe Pound is now 
engaged in China. It is too early to 
assess the value of what Dean Pound 
has achieved. However, if he ap- 
proaches the success of Macaulay, he 
will deserve an accolade higher than 
any of the many he has already re- 
ceived. 

Minutes 
are of perdurable value, not only 


Macaulay's Legislative 
because of his enouncements of the 
general principles of legislative and 
procedural reform, but because of 
his coucrete suggestions. He was far 
ahead of his time in both respects. 
His basic conception of the purpose 
and methods of legislation and pro- 
cedure is that now current; many of 
his proposals have been adopted; 
others not yet accepted merit con- 
sideration. 
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Macaulay a Perfectionist in the 
Clear Drafting of Legislation 


A precisionist in the use of words, 
Macaulay never wrote a sentence that 
had to be read twice in order to be 
understood. This was his ideal for 
legislation—perfect clarity so that no 
law was susceptible to misunder- 
standing. In drafting legislation he 
believed that it had been the fashion 
“to darken by gibberish, by tautolo- 
gy, by circumlocution that meaning 
which ought to be as transparent as 
words can make it’. The blame for 
this he fixed on the profession, accus- 
tomed to draw legal instruments dis- 
tinguished “by prolixity, obscurity, 
affected precision and real vague- 
ness’’. 

All of Macaulay’s concrete propos- 
als as to the drafting of legislation 
are merely methods of obtaining his 
ultimate desideratum—precise clari- 
ty. He rejected the preamble as a 
mere ambiguity which did not serve 
its primary purpose of explaining 
why a particular piece of legislation 
was necessary; he held with Bentham, 
who described the preamble as an 
“execreseure growing out of the 
hand of a section”. Macaulay himself 
added that preambles “increase the 
bulk 


ought to be of all composition the 


and cloud the sense of what 


most concise and the most lucid’. 
The nearest possible solution, Ma- 
caulay thought, was to publish the 
minutes of the council and thus give 
the legislative history of an act. This 
he believed to be a means of inter- 
pretation—a principle accepted to a 
qualified extent in the United States 
but consistently rejected in Britain. 
He also suggested the. addition of 
notes explaining each provision of 
an act. 


Macaulay's Interest in Code-Making 
and Illustrative Cases 


Macaulay’s main interest, however, 
was not in current legislation but in 
code-making. He was inclined to- 
ward the opinion that the prepara- 
tion of a code should be entrusted to 


one person, because in this way the 
best be 


sections could integrated 


with one another. His highest praise 
was reserved for Edmund Living. 
stone and his Louisiana Code. 

A novel feature which Macaulay 
inaugurated was_ illustrative 
somewhat like those which are found 


Cases 


in the Restatements of the American 
Law Institute. The advantage of 
these in his view was that they “led 
the mind of the student through the 
same steps by which the minds of 
those who framed the law proceed- 
ed”. They were not intended to sup- 
ply omissions of the law but to show 
its practical application as conceived 
by its makers, “who must know more 
certainly than any judge can know 
what is the law they meant to make”, 

In this connection Macaulay ex- 
presses his opposition to judicial leg- 
islation. He realizes that “the powe 
of construing the law in cases in 
which there is any real reason for 
doubt as to what the law is, amounts 
to the power of making the law”. It 
was on this ground that “the Roman 
jurists maintained that the office of 
interpreting the law in doubtful 
cases belonged to the legislature”. 
Hence the imperial rescripts which 
Macaulay’s illustrations resemble as 
proceeding from the same authority 
from which the Code came but which 
differ from them in not being ex post 
facto and in involving only imagi- 
nary persons. 

While Macaulay expected his il 
lustrations to minimize the ambigui- 
ties and lacunae of the codes, he 
that 
doubtful cases to be decided by the 


realized there would still be 
courts. When this occurred, when an 
inferior court was reversed by a 
higher court on a question of law, 
when there was any dissent or when 
any judge of rank was the dubitante, 
the legislature should be informed. 
Thus was anticipated a function of 
a modern judicial council or minis- 
try of justice. 





9. Macaulay's objection to preambles was based 
largely upon the fact that individual legislators 
in voting for an act are motivated by various rea- 
sons or that it is impossible, without ambiguity or 
vagueness, to formulate a statement of the con- 
trolling reason for legislation. Using his custom- 
ary illustrative method, he pointed out the different 
reasons which might impel legislators to vote for 
an act prohibiting marriage between an uncle 
and niece. 
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Macaulay Held, Advanced Views 

on Procedure for Courts 

Macaulay’s views on procedure were 
as advanced as those on legislation. I 
do not know whether the draftsman 
of the Federal Rules of Civil Pro- 
cedure is under any debt to Macau- 
lay; but Macaulay sets forth in de- 
tail the principles on which plead- 
ings should be drafted, and those 
in the Rules are strikingly simila- 
lar. Moreover, Macaulay stresses at 
length the value of the pre-trial con- 
ference and the importance of dis- 
covery as complete as that advocated 
by the Advisory Committee. Execu- 
tion, he argues, should automatically 
follow judgment. 

Some of Macaulay’s proposals seem 
not only to be impracticable, but to 
result from his lack of trial experi- 
ence. One of the most difficult prob- 
lems of the law reformer is that of 
penalizing a party guilty of false 
pleading. The Federal Rules attempt 
to solve this by giving the trial judge 
wide discretion in the imposition of 
costs. The efficacy of this method is 
doubtful because of its dependence 
upon the varying attitudes of dif- 
ferent judges. Macaulay proposes 
that in such cases a false statement 
be punished as perjury. He does not 
seem to realize that most judges 
would be even more reluctant to im- 
pose a penalty so severe. 

Other impracticable suggestions 
are that pleadings should be oral and 
that the pre-trial conference should 
be a confrontation of the parties, un- 
represented by counsel!®—a sugges- 
tion that would not appeal to any 
experienced trial judge burdened 
with a heavy calendar. 


Unexpected and Theoretical 

Views Held as to Appeals 

Most theoretical are Macaulay’s views 
as to appeals—less so as to those on 
questions of law than as to those on 
the facts. Indeed, as to the law, his 
suggestion that a lower court—in- 





cluding a nist prius judge—may cer- 


e tify a question of law to the next 


higher court—is merely an enlarge- 
ment of the principle embodied in 
our federal statute, which permits a 
United States Court of Appeals to 
certify a question of law to the Su- 
preme Court. That this provision has 
not worked better and oftener in 
practice is attributable, not to any 
defect in it, but to the failure of the 
Courts of Appeals to invoke it and 
to the unsympathetic reception by 
the Supreme Court of certifications. 
Macaulay’s theory as to the func- 
tion of an appeal on facts is the most 
unexpected of his expressed views. 
He postulates that “all appeals 
should be from a less competent to 
a more competent judicature”. After 
stressing the well known advantage 
that a trial judge, who sees and hears 
the witnesses, has over an appellate 
judge, who reads the written record, 
Macaulay concludes that the nisi 
prius court is the more competent 
tribunal for deciding facts and that 
no case should be reversed because of 
an erroneous decision on the facts. 
He would limit the power of the ap- 
pellate court to remand for a new 


‘ trial by the same lower court judge, 


with instructions, or by another trial 


judge. 


Many of Macaulay's Views as to 
Evidence Have Been Vindicated 
Macaulay was not concerned with 
jury trials and he does not deal with 
the situation where there is a com- 
plete failure of evidence. It may be 
assumed that he would have argued 
that in such a case the question be- 
comes one of law and that an appel- 
late court can render a proper judg- 
ment regardless of the action of a 
trial court. 

At the time he pronounced them, 
Macaulay’s views on evidence must 
have seemed no less radical than 
those he expressed about appeals. 
Time and experience, however, have 


Thomas Babington, Lord Macaulay 


validated most of his proposals as to 
evidence. He advocated oral testi- 
mony instead of depositions even in 
equity cases. Here, as everywhere, he 
was a thorough Benthamite. He 
would receive all evidence “which 
has a tendency to produce convic- 
tion in a rational mind”. The parties 
could testify not under oath but sub- 
ject to the penalty for perjury. No 
conviction of crime would render a 
witness infamous. The Model Code ° 
of Evidence of the American Law In- 
stitute does not in any essential de- 
part from the rationale of Macaulay. 

I recur to the similarity of the task 
of Macaulay in India and that of 
Roscoe Pound in China. The two 
lawmakers are alike in their photo- 
graphic memories and in their en- 
cyclopedic knowledge. If Macaulay 
had a greater literary gift, Pound has 
the compensating advantage of prac- 
tical experience, gained at the Bar, 
on the Nebraska Supreme Court, and 
from close and long continued asso- 
ciation with practicing lawyers. Ma- 
caulay may be longest remembered 
as a great law-giver. This may also be 
true of Pound. 

I have written at too great length 
of Macaulay. My apology is that in 
boyhood I absorbed his volumes, 
which came to me from the shelves 
of my grandfather, who sat in the 
deep shade of his wide veranda and 
read the history, the poems and the 
essays, while from time to time he 
glanced at those who, on his behalf, 
were engaged in the gainful labor in 
which he himself should have been 
employed. 





10. Macaulay advocates the abolition of pro- 
ceedings in forma pauperis. This, however, meant 
to him something quite different from what it 
means to us. He did not mean to require a bond 
for costs; he meant merely that a litigant should 
not be presented with an attorney at the expense 
of the state—a practice then prevailing in India. 
His objection was bottomed on his adherence to 
laissez faire. \f an attorney why not a doctor, 
he argues. He did not envisage socialized medi- 
cine. The lure of contingent fees, he thought, 
would obtain representation by counsel. 
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Canada and the United States: 


Their Legislatures as Bulwarks of Their Freedom 


by Charles A. Halleck + Majority Leader of the House of Representatives 


® The distinguished Indiana lawyer who is the leader of the majority party in the 
House of Representatives addressed a great meeting of the Assembly in the Civic 
Auditorium in Seattle on the afternoon of September 8. Speaking with him on 
the same occasion was the gifted John T. Hackett, K. C., M. P., of Montreal, lately 
President of the Canadian Bar Association, for some years among the leaders of 
Canada’s historic Progressive Conservative Party in the House of Commons of the 
Dominion. Mr. Halleck discussed the ties which bind the United States so closely to 
Canada, the qualities in common which have made both nations great, the heritage 
which both have cherished, have worked together in two wars to defend, and are 
planning and organizing now to defend anew against the communism which 
threatens from abroad and bores insidiously into the organizations, institutions of 
learning, political parties and agitations, and even the governments, of both 
countries. Recognized nowadays as one of America's foremost lawyer-statesmen, 
the Majority Leader in the larger house of the Congress of the United States paid 
tribute to the legislative branch of government as vigilant custodian and staunch 
defender of the peoples's liberties in both countries and emphasized the prevalence 
of belief in the dignity, worth, and free opportunity of the individual as the out- 
standing characteristic of Canada and the United States. 

Mr. Halleck has been a member of our Association since 1940, has served on 
various of its Committees, and has attended many of its meetings. A sketch of his 
career was in 33 A.B.A.J. 366; April 1947. His patriotic exposition of fundamental 


American ideals will be acclaimed and read with keen enjoyment. 





"I have always been extremely society. To the officers of the Associa- 


proud of my profession, and I take _ tion, and to all those who have given 
pride in being a member of the of their time and talents to the 
American Bar Association. It is quite Association’s work, I desire to pay 
unnecessary for me to recount to you __ tribute. 
the substantial contribution which As a member of Congress who has 
actively participated in the drafting 
and enactment of statutes, you might 
conclude that I could be of some 
assistance for arriving at the true 
“intent of Congress” in a problem of 
statutory construction. After all, I 


helped express that intent, not only 


the Association has made and con- 
tinues to make, as an organization, 
for the improvement of legal tools 
and techniques, and for the progres- 
sive development of sound legal prin- 
ciples that govern the relations of a 
free people in a highly complex 
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in the language of the statutes them- 
selves but also in the committee re- 
ports and perhaps even in the debate 
on the floor. But, frankly, when I 
see some of the administrative rulings 
and regulations that have been issued 
under a federal statute, even some of 
the court decisions, I am frequently 
surprised, as you probably have been, 
at what this so-called “intent of Con- 
gress” has been found to be. Perhaps 
it would be more to the point to 
say that sometimes [ have been liter- 
ally startled at what those who ad- 
minister and interpret the law imag- 
ine that we in Congress intended. 

It has been said that every Hoosier 
is either a politician or a poet.. To 
be sure, out in Indiana we take our 
politics seriously. The first words 
spoken by every Hoosier child are: 
“TI am not a candidate for any public 
office, but if nominated and elected, 
I promise to serve to the best of my 
ability.” 

Of course, I claim to be a states- 
man and not a politician. In some 
quarters they dispute my claim, and 
as the month of November draws 
closer they seem to dispute it with 
ever increasing vigor. But this is not 
going to be a partisan speech, not 
even a non-partisan Republican 
speech. 


Friendship and Intimacy Between 
Canada and the United States 


It is indeed a great privilege to ap- 
pear on the same platform this after- 
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noon with the Honorable John T. 
Hackett, a distinguished member of 
the Canadian Parliament. I extend 
to him my personal greetings and 
hearty welcome to the United States. 
Quite possibly, as representatives of 
our respective peoples in our respec- 
tive legislative bodies, he and I may 
have some differences of opinion with 
respect to certain matters directly 
affecting our respective countries. | 
do not know. But I venture to say 
that such differences as there may be 
are more likely to be on matters of 
detail than over-all policy. Certainly 
they would not be irreconcilable dif- 
ferences, as the relations between our 
countries so well demonstrate. 

Nowhere else in the world will one 
find the international intimacy—that 
is the best way I know to describe 
it—that exists between the United 
States and Canada. Nowhere else on 
the whole round world do two great 
nations live in peace and friendship 
without guns, forts or armies protec- 
ting the almost 4000 miles of border 
between them. For generation after 
generation our peoples have moved 
freely across the Canadian-American 
border. As a result of this ebb and 
flow, about 1,500,000 of the 11,500,- 
000 people living in Canada are of 
United States origin, and about 
5,000,000 Americans are of Canadian 
origin. 

Here indeed is mutual understand- 
ing. Here are two independent 
nations working out their destiny, 
side by side, for a period of over a 
hundred years, without the greed, 
the bitterness and the hatreds that 
have to this day existed elsewhere in 
the world. The unique relationship 
between the United States and 
Canada represents a shining example 
of mutual respect, good will and co- 
operation, It is a challenge to the 
statesmen of the world, to the leaders 
of other people who earnestly desire 
security and lasting peace. 


We Have a Common Devotion to the 
Dignity and Worth of Individuals 

There are many reasons why these 
two countries have been able so to 
achieve the ideal of international 
amity that neither country lives in 





fear of the other. Though the course 
of our relations may run more 
smoothly or more turbulently, de- 
pendent upon the changing policies 
of the governments, the general 
direction has been toward greater 
dependence upon each other and a 
higher degree of cooperation for the 
solution of mutual problems. Geog- 
raphy, the same language, the same 
racial 
economic development, and the same 


or similar groups, similar 
political tradition, have been the 
enduring factors that have deter- 
mined the general direction of the 
development of Canadian-American 
relations. 

As controlling or as motivating as 
such basic factors have been, and 
continue to be, in the formation of 
the policies of our two countries in 
their relations with each other, it 
seems to me that there is another 
element commou to both that is most 
important of all. It touches the realm 
of spirit and of faith. I refer to the 
common love and devotion of the 
people of Canada and the United 
States to freedom and the dignity of 
man. It is this element that has pro- 
vided a unifying purpose and goal. 
It is this element that has bound us 
together as no two independent 
countries have been bound together 
in common determination that the 
democratic way of life shall continue 
to develop in the world. 


Cooperation of Canada and U. S. 

for Liberty Now Faces Challenge 

Much could be said about the truly 
remarkable manner in which the 
people and the governments of our 
two countries collaborated during 
the war to bring victory to the cause 
of liberty over the forces of tyranny 
running rampant in the world. 
Several joint boards were set up for 
the unification of our efforts in the 
mobilization and effective use of our 
respective military forces, our re- 
sources and our productive powers. 
A profoundly important implication 
of the establishment of such agencies, 
particularly the permanent Joint 
Defense Board, is that both Canada 
and the United States are determined 
that North America shall not suffer 


Canada and the United States 
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military invasion and conquest. We 
are united in our determination to 
remain free. 

Cooperation comes easily when 
there is a shared anxiety, when there 
is a fear for one’s security and 
cherished rights. It is always easier 
for two peoples to cooperate under 
the exigencies of actual warfare than 
in the days of peace. This has been 
demonstrated again and again in the 
history of mankind, and it is one of 
the reasons the world has yet to 
realize a sound basis for lasting peace. 
We must boldly face the fact that the 
situation in the world today contains 
dangers to the security and progress 
of both countries. We face a task 
that challenges both our resources 
and our resourcefulness in meeting 
the threat to all civilization by those 
who would supplant liberty with 
tyranny. In this task, no less than in 
the conduct of the last war, it is for 
us to keep alive our mutual devotion 
to freedom, and it is for us to con- 
tinue our cooperative efforts for the 
cause of freedom. 


Our Foreign Aid Program Puts 
Severe Strains on Our Economy 


To meet this threat of expansion of 
communism abro2d we have entered 
upon an extensive foreign aid pro- 
gram. It is straining our American 
economy to the utmost, and in- 
evitably requires large sacrifice by 
our people. But we are willing to 
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make the sacrifices involved because 
we believe it is in our interest and, 
above all, in the interest of liberty 
that the 
nations 
cherish liberty be rehabilitated and 
strengthened to be able to resist the 
constant pressure of the communist 
But there are definite 
limits to what the United States can 


throughout the world, 


economies of other who 


aggressors. 


do and should do in extending aid 
to other nations. This fact must be 
realized by our friends abroad. It 
must also be 


leaders at home. 


recognized by our 


We have the largest public debt in 
history. We have the largest peace- 
time budget in history. We have the 
heaviest taxes in history. We are also 
experiencing an inflation spiral, to 
which debts, government spending, 
taxes and exports of goods abroad, 
have been major contributing factors. 
There are many warning signs that 
our economy is approaching a break- 
ing point. We can see and feel the 
stresses and strains on our economic 
structure. If our 
hausted or overstrained by these 
burdens, the last hope of the world is 


economy is ex- 


lost, and the communists’ dream of 
world conquest and world domina- 
tion will become a reality. Their 
expressed hope is that the United 
States will suffer economic collapse so 
that the Fifth Column can take over. 
To this end the communist agents 
are busily planning and working. 


Many Plans for Governmental Outlays 
Have Now To Be Delayed 

It is axiomatic that if we are to help 
the weak, we must be 
strong. To meet these additional 
burdens—aid to other nations and 


ourselves 


increased armaments to assure no 
hostile force will ever reach these 
shores—our people must necessarily 
delay many plans involving addi- 
tional government expenditures for 
internal and social improvement, 
however desirable they may be. It is 
not a question of the merits of the 
plans, but it is simply a question of 
our economic and financial ability 
to undertake them when our whole 
economic structure is now strained 
to the utmost in meeting these some- 
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what inescapable requirements for 
world peace and stability. 

All this requires statesmanship of 
the highest order. It requires real 
political courage on the part of all 
men in public life, It requires under- 
standing on the part of the people. 
At no time in our history has there 
been a greater need for national 
leaders who will set aside all partisan 
political considerations and with 
candor present the hard, cold facts 
to the people. 


Battle for Freedom Has To Be 
Waged Within Our Borders 

In this conflict between totalitarian- 
ism on the one hand and democracy 
on the other, the battle for freedom 
must also be waged within our 
borders. When we look abroad we 
can see the pattern by which people 
lose their freedom to all-powerful 
governments. We can see how the 
few gain control over the many. We 
can also clearly see that the differ- 
ences between a political system 
based on liberty and responsibility 
of the individual, and a system based 
on the idea of the supremacy and 
responsibility of the state are irrec- 
oncilable. 

While the government of Canada 
and the government of the United 
States differ in certain particulars, 
both are free representative govern- 
ments. Both are designed to protect 
the people in their “unalienable 
rights”. Both are designed to make 
the government responsive to the 
will of the people to insure that the 
government will be the people’s serv- 
ant and not their master. The fact 
that Canada and the United States 
have such governments that are 
responsive to the people’s will ac- 
counts in no small measure for the 
cordiality of relations of the two 
countries. It also accounts for the 
remarkable social and economic 
progress both countries have made in 
the short period of their existence 
as nations. 

When I pause to look abroad and 
see the starvation, poverty and 
tyranny over much of the world, I 
sometimes marvel that so many of us 
forget how much we enjoy in this 








blessed land as compared to other 
nations. Oh, yes, we do need and 
want schools, houses, 


more more 


more automobiles, more bridges, 
more harbors, more hospitals, more 
doctors, more nurses, more teachers. 
That is simply part of the American 
spirit. It is the spirit of free men. 
We are never through building, 
never through 


improving, neve1 


through expanding and developing. 


Why America Has Achieved 

the Highest Standard of Living 

Let us ask ourselves: Why is the 
United States of America the richest 
and most powerful nation in the 
world? Why do we Americans receive 
every year a per capita quantity of 
consumer goods far above that ob- 
tained by the people of any other 
nation? We have 46 per cent of the 
world’s electric power, 48 per cent of 
its radios, 54 per cent of its tele- 
phones, 59 per cent of its steel capac- 
ity, 85 per cent of its automobiles, and 
92 per cent of its modern bathtubs. 
In normal times we consume 50 per 
cent of the world’s coffee, over 50 per 
cent of the rubber, 35 per cent of all 
the tanned leather. We consume 65 
per cent of the world’s silk, 35 per 
cent of the wool and over 24 per cent 
of the cotton. 

What is the explanation of this 
high standard of living in America? 
What is the answer to this great 
productive power? It is not because 
we have a large population. Actually 
we constitute only six per cent of the 
total world population, and there are 
countries that are larger. It is not 
because of the size of our land area. 
Actually we comprise only about 
seven pér cent of the total land area 
of the world, and there are countries 
that are larger. It is not because we 
are overly endowed with natural 
resources. There are other countries 
with rich natural resources, includ- 
ing raw materials we do not even 
have. 

In what has been achieved in 
America in these brief 172 years, 
population, land and resources are 
factors, to be sure. But the real 
reason for our great national prog- 
ress, for our high standard of living, 
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and our strength in war and in 
peace, is the simple but all important 
fact that here in America we have 
had freedom and opportunity. 


In America We Have Emphasized 

the Individual and His Freedom 

Here in America we have emphasized 
ihe individual, We have encouraged 
individual initiative and ingenuity. 
\nd we have a private economic 
system which, if allowed to function 
properly unnecessary re- 
straints, furnishes the incentive that 
makes for strength. 


without 


Every one of us has a chance to 
prove his worth and improve him- 
self. We individually progress accord- 
ing to our ability, our capacity for 
self-discipline and hard work, and 
our willingness to sacrifice. As each 
of us individually strives to improve 
himself, each of us contributes to 
the improvement of all. It is the 
hustle of the unit that makes for 
national progress. 

Out of this concept’of the dignity 
of man and his inalienable right to 
life, liberty and pursuit of happiness, 
the greatness of America has come. 
It has been our source of strength. 
It is our great heritage, which, once 
lost, may take generations to regain 
and then not without bloodshed. 


Dangers from Communists and Those 
Who Preach Communist Doctrines 

I do not for a moment minimize the 
dangers of active communists within 
our midst. They have gained foot- 
holds in our schools, in our labor 
unions, in various private organiza- 
tions, and even in the government 
itself. They are a threat to our 
liberty, to our security and to our 
peace. 

As grave as that danger is to our 
way of life, it seems to me that as 
grave if not an even graver danger 
comes, not from those who frankly 
and openly advocate communism 
but rather from those, often in high 
places of national leadership, who 
would 
fundamental concepts of government 


have us compromise our 
for some expedient, easy course as a 
solution of our problems. They ad- 
vocate such a course either because 
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they are fuzzy in their thinking or 
because they are so intent upon 
personal political power that they 
are willing to sacrifice basic princi- 


ples on the altar of political 
expediency. 
However good their intentions 


may be, these individuals nonetheless 
take us down the road to totali- 
tarianism. By the slow process of 
evolution they produce in the end 
what the communists would accom- 
plish, if they could, by quicker process 
of revolution. They are the people 
who lead the way for the tyranny of 
They 
medium by which the communists, 
even though a small minority group, 
are able to enslave millions of liberty 


communism. furnish the 


loving people. 

Beware of those sometimes well- 
meaning but nevertheless false proph- 
ets within our borders. When we 
are urged to yield certain of our 
liberties as individual citizens in 
order to receive certain proposed 
benefits from the government, it is 
well for us to remember that au- 
tocracy is cradled in benevolence, It 
begins by helping and ends by 
commanding. What was supposed 
to be the helping hand of govern- 
ment has proved to be the restraining 


hand. 


Congress the Custodian of the 
Liberties of the People 

Under our system of government 
the custodian of the liberties of the 
people is the Congress of the United 
States. It is the guardian of their 
freedom. It is their protector against 
the arbitrariness of government. It 
has the responsibility of translating 
into legislation the wishes and wants, 
the ideas and ideals, of the majority 
of the American people. In order 
that it may be as close to the people 
as possible, that it may be truly 
responsive to their wishes and under 
their control, our Constitution pro- 
vides that members of the House be 
elected every two years, together 
with one-third of the Senate. 

been 


I have always 
proud to be a member of this great 
deliberative body. By and large, the 
men and women who serve in Con- 


extremely 






gress are themselves a cross-section 
of the American people. They come 
directly from the people, seek only to 
serve the people and are directly 
responsible to the people. 

Anyone who makes a blanket in- 
dictment of the Congress, either as it 
is constituted at any given time or 
against the Congress as an institution 
of government, is in reality making 
a blanket indictment of the people 
themselves. He is in effect saying 
that he, as an individual, is wiser in 
his judgment than the collective 
judgment of all the people expressed 
through 435 members of the House 
and ninety-six Senators, or that he 
does not believe in representative 
government. 

With pardonable pride, and not in 
a spirit of partisanship, permit me to 
express my honest conviction that 
the Congress is determined to main- 
tain the proven principles of our 
government and to resist at home, as 
well as abroad, the steady march of 
collectivism or totalitarianism. 


Canada and the U. S. Together Will 
Make Their Greatest Contribution 
Canada and the United States have 
lived long in amity. We are bound 
together by ties of common interests 
and common ideals. We share a con- 
tinent and a deep-rooted philosophy 
of life. We believe in the dignity of 
man. We believe in man’s God- 
given right to be free. We are de- 
voted to the cause of freedom. We 
are devoted to the principles of our 
respective governments that guaran- 
tee freedom, 

Today we are faced with one of 
challenges of 
Liberty-loving people of the world 


the great history. 
look to us for guidance and assist- 
ance. In this crisis we will stand 
together and labor together to pre- 
serve our great heritages and to 
bring peace and security to liberty- 
loving people everywhere. The ideas 
of strengthening democracy at home 
and defending it abroad are not two, 
but one, and through collaboration 
on both fronts the United States and 
Canada _ will their greatest 
contribution to humanity. That is 
our manifest destiny. 


make 
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Dissensions in the Court: 





“Undefined and Shifting Lines’ Cause Uncertainty 


by Ben W. Palmer - of the Minnesota Bar (Minneapolis) 


® As Ben W. Palmer moves toward climax and conclusion in the notable articles 
which he began in our July issue, he discusses this month another manifestation of 
what he calls ‘the undefined and shifting lines’ (he could have added ‘‘grounds’’) in 
the decisions of the great Court in constitutional cases. He sees and describes here 
not merely a cause of dissents and dissensions in the Court, through the overruling of 
respected precedents and the overturning of ‘the tyranny of concepts’ as to what the 
Constitution says and means, but also an increasing uncertainty and confusion on the 
part of lawyers, judges of other courts, the public, and even the members of the 
Supreme Court itself, as to the state of the law and the role of the Court. In this article 
he shows very specifically, as to more than a few instances, the manner in which the 
Court itself has reached out to assert its jurisdiction, assume functions of policy-making 
as well as law-making, and involve itself in new and highly controversial areas ill- 
suited for the exercise of the traditional judicial function. 

Mr. Palmer does not often generalize; he does not praise or condemn. Consistently 
he gives cases and dates and quotes from the opinions of the Court and the extra- 
curricular writings of its members, to let these facts tell their own story and enable 
each reader to form and voice his own views, with all due deference to the Court. 
As before, Mr. Palmer's exposition is offered, by him and by us, in the spirit and for 
the purposes stated in our July editorial (34 A.B.A.J. 584; July, 1948). A further editorial 
in this issue seeks to help put the subject in its proper perspective, to point out some 
of the difficulties, and to point the way toward some sound and perhaps remedial 
conclusions. 





® Two conflicting constitutional the- 
ories as to preserving a balance be- 
tween nation and states are repre- 
sented by Chief Justice Marshall and 
by Justice Daniel. More familiar is 
Marshall in the McCulloch case: 

. the power to tax involves the 
power to destroy; .. . the power to de- 
stroy may defeat and render useless 
the power to create. . . . If the States 


may tax all the means employed by the 
government to an excess which would 
defeat all the ends of the government. 


Less familiar is Daniel:? 


But it is said that if the States can 
legislate at all upon the subject of 
fugitives from service, they may under 
the guise of regulations for securing 
the master’s right, enact laws which in 
reality impair or destroy them. This 


may tax one instrument, employed by 
the government in the execution of its 
powers, they may tax any and every 
other instrument. They may tax the 
mail; they may tax the mint; they may 
tax the papers of the custom house; 
they may tax judicial process; they 
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like every other argument drawn from 
the abuse of power is deemed neither 
fair nor logical. It is equally applicable 
to the exercise of power by the federal 
as by the State governments and might 
be used in opposition to all power and 
all government as it is undeniable that 


there is no power and no government 
which is not susceptible of great abuse. 
But those who argue from such pos- 
sible abuses . . . should dismiss their 
apprehensions, under the realization 
that should such abuses be attempted 
the corrective may be found .. . in 
the controlling, constitutional authori- 
ty of this Court. 

Marshall’s doctrine was indirectly 
weakened by the introduction of 
relativity into the law by interpreta- 
tion of the Fourteenth Amendment 
as a rule of substantive law. Due 
process gave an elastic standard, since 
reasonable minds were bound to dif- 
fer in concrete cases as to whether 
the particular taking of liberty or 
property was “undue”. Certainly 
men with great interests at stake 
would disagree in their definitions 
of “liberty” and “property”. The 
police power was developed, in the 
words of Holmes, as “a conciliatory 
phrase to cover those cases where 
the legislature is held justified in 
contravening the literal meaning of 
constitutional protections and _ is 
somewhat ... limiting (i.e., taking) 
property rights without compensa- 
tion’”’.8 





1. McCulloch v. Maryland, (1819) 4 Wheat. 316, 
4 L. ed. 579. Marshall made a similar statement 
in Osborn v. Bank of the U. S., (1825) 9 Wheat. 
795, 847. 

2. Dissenting in Prigg v. Pennsylvania, (1842) 41 
U.S. (16 Peters) 539, 656, 10 L. ed. 1060, 1104. 
Daniel made the same point in his dissent in 
Cooley v. Board of Wardens, (1851) 53 U.S. (12 
How.) 298, 326. To the same effect, see Harlan in 
Champion v. Ames, (1903) 188 U. S. 321, 362. 

3. Holmes to Wu in Book Notices and Uncol- 
lected Letters and Papers, ed. Shriver, page 168. 
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In season and out, Holmes insisted 
that it was all a matter of degree. 
\nd the Court, refusing to attempt 
an all-inclusive, definitive definition 
ol “due process”, let the lines be 
pricked out by successive cases. In 
1907 Holmes said that “constitution- 
al rights like others are matters of 
1911: 
cautious about pressing the broad 


degree’;# in “We must be 


words of the Fourteenth Amendment 
Many 
laws which it would be vain to ask 


to a drily logical extreme. 


the Court to overthrow could be 
shown, easily enough, to transgress a 
scholastic interpretation of one or 
another of the great guarantees in 
the Bill of Rights.”® In 1929 he said: 
“The interpretation of constitutional 
principles must not be too literal. 
We must remember that the machin- 
ery of government would not work 
if it were not allowed a little play 
in its joints.”® To Pollock he wrote: 
“Most questions—I think I might say 
all legal questions—are questions of 
degree.”* And with his skeptical, 
pragmatic distrust or denial of abso- 
lutes, he disliked abstractions: ‘‘Gen- 
eral propositions do not carry us 
far’’$ and “No general proposition is 
worth a damn’’.® 


“Question of Degree’’ Made 

Central in Constitutional Decisions 
Justice Frankfurter accepted his mas- 
ter’s teaching and would “make cen- 
tral .. . the question of more or less, 
the question of degree’”’.1® As to due 
process and equal protection, he 


wrote in 1923 that these" 
open the door to the widest 
difference of opinion. The words of 
these provisions are so unrestricted 
either by their intrinsic meaning, or 
by their history, or by tradition, that 
they leave the individual justice free, 
if indeed they do not compel him, to 
fill the vacuum with his own control- 
ling conceptions, which are bound to 
be determined by his experience, en- 
vironment, imagination, his hopes and 
fears—his “idealized political picture 
of the existing social order”. 
Frankfurter also wrote:!* 

The decisions under the commerce 
clause, whether allowing or confining 
state action, whether sanctioning or 
denying federal power, are in any true 
perspective acts of statesmanship. The 
pith and marrow of these decisions 
has been put with fine precision by 
their ablest commentator: “The Court 
has drawn its lines where it has drawn 
them because it has thought it wise to 
draw them there. The wisdom of its 
wisdom depends upon a judgment 
about practical matters and not upon 
a knowledge of the Constitution”. 

And on another subject (valuations) 
he said:!8 


4. Interstate Consolidated Street R. Co. v. Mass- 
achusetts, (1907) 207 U. S. 79. See also, Hudson 
Water Co. v. McCarter, (1908) 209 U. S. 349; 
Schlesinger v. Wisconsin, (1925) 270 U. S. 230, 241, 
46 S. Ct. 260, 70 L. ed. 557; Frankfurter on Holmes 
in Dictionary of American Biography, Supp. One 
(1944), page 426. 

5. Noble State Bank v. Haskell, (1911) 219 U. S. 
104, 575. 

6. Wisconsin v. Illinois, (1929) 281 U.S. 179, 
197. 

7. Holmes-Pollock Letters, Vol. |, page 28. See 
also, Holmes’ The Common Law, page 127. 

8. Otis v. Parker, (1903) 187 U. S. 606. 

9. Holmes-Pollock Letters, Vol. Il, pages 13, 59. 
He speaks of someone ‘‘not seeking refuge in 
generalities'’ in Book Notices and Uncollected Let- 
ters and Papers, ed. Shriver, page 130. Frankfur- 
ter and Thomas G. Corcoran in 39 Harv. L. Rev. 
917 (1926): ‘American social policy suffers all too 
much from the dictation of abstract questions of 
constitutional power."’ Frankfurter with Nathan 
Greene in 38 Yale L. Jour. 879: ‘‘Though actually 
intervening in the push and tussle of industrial 
conflict . . . the Court seemed not to move outside 
the logical framework of an abstract syllogism. .. . 
Liberty of contract... and the right of private 
property are pernicious abstractions."’ See Frank- 
furter in 39 Col. L. Rev. 88 (1938); 49 Yale L. Jour. 
458 (1938); 52 Harv. L. Rev. 440 (1938), where at 
page 442, he says: ‘‘The issues which cases frame 
in deceptively logical form . . ."", and at page 
456: *‘The treacherous appearance of law given to 
issues essentially of fact that come before the 
Court . . . under the due process clauses’’. With 
Greene again in 42 Harv. L. Rev. 760, 794 (1929): 
‘Indeed, a highly educated Bar is more dangerous 
to society than one superficially trained, if such 
mastery is wielded by men who identify the ad- 
vancement of private interests or the promotion of 
pernicious abstractions reaarding ‘freedom’ and 
‘equality’ with the purposes of law in an indus- 
trialized democracy.” 

Frankfurter in 29 Harv. L. Rev. 686 (1916): “The 
main ends of our dual system of states and nation 

. call for adjustment, and logic cannot hold 
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However verbally screened, the in- 
dependent judgment of the Court in 
valuation matters is not an adjudica- 
tion governed by technical legal prin- 
ciples. It is an exercise of judgment 
on economic facts and opinion. 
The “perpetual question of consti- 

tutional law’’, wrote Stone, is “where 
the line is to be drawn which marks 
the boundary between the appropri- 
ate field of individual liberty and 
right and that of government action 
for the larger good, so as to insure 
the least sacrifice of both types of so- 
cial advantage”. This, he said, is 
“necessarily a question of degree 
which may vary with time and 
place”’.14 


Gradual But Now Accomplished 
Revolutionary Change in the Court 


It is easy to forget or overlook the 
gradual but accomplished and now 
apparent revolutionary change in the 
point of view of the Court. This 
change is the result of distrust of 
general propositions, and abandon- 
ment of the mechanical theory of 


sterile sway.'" In 36 Harv. L. Rev. 1047 (1923), re- 
ferring to constitutional law: *“ Nowhere else in the 
law, to such a large extent, is a teeming life of 
realities struggling for mastery so covered up with 
blanket phrases."’ 

Thurman Arnold, The Symbols of Government, 
page 2: ‘'Principles have been obstacles, not 
aids."" Jerome Frank in Law and the Modern 
Mind, page 131: ‘The rules and principles do not 
constitute law. They may be the formal 
clothes in which he (the judge) dresses up his 
thoughts.'" But compare Daniel in Marshall v. 
Baltimore & Ohio R. Co., (1853) 57 U. S. (16 How.) 
314, 346: ‘By the disciples of this new morality 
it seems to be thought that the mandates or axioms 
of the Constitution, when found obstructing the 
way to power . may be conveniently turned 
or shunned under the denomination of abstrac- 
tions. ... Weask... 
precept. . 
itself, whether justice or common honesty, is not 
an abstraction. And we would further ask those 
who so deal with what they call abstractions 


whether every axiom or 
. is not an abstraction. Whether truth 


whether they design to assail all general precepts 
and definitions as incapable of becoming the 
fixed and fundamental basis of rights or duties. 
The philosophy of these expositions may easily em- 
brace the rejection of the decalogue itself. 

The Constitution itself is nothing more than an 
enumeration of general abstract rules. . . . Apart 
from these abstract rules, the federal government 
can have no functions and no existence."' 

10. In 47 Harv. L. Rev. 296 (1933); 42 Harv. L 
Rev. 18 (1928); in his Mr. Justice Brandeis, page 
96. At page 52 he speaks in the vein of Holmes 
and Brandeis of a ‘“‘time when sterile cliches in- 
stead of facts were deciding cases"’. 

11. 36 Harv. L. Rev. 914 (1923) 
quoted by him are from Pound in 36 Harv. L. Rev. 
641, 651. 

12. 36 Harv. L. Rev. 913 (1923). The quotation 
is from T. R. Powell in 22 Col. L. Rev. 28, 48. 

13. 45 Harv. L. Rev. 59 (1931). 

14. 50 Harv. L. Rev. 22 (1936). See generally, 
Ben W. Palmer, ‘“‘Liberty and Order: Conflict and 
Reconciliation’’ 32 A.B.A.J. 731; November 1946. 
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cral officer’s salary,35 United States 
property,®® income of a federal lessee 
of Indian lands,‘ gasoline sold to the 
United States,44 to the year 1937 
when Stanley Reed as amicus curiae, 
speaking for the government as its 
Solicitor General, urged the Court to 
uphold a state tax on the income of 
an independent contractor building 
locks and dams on navigable streams, 
even if the tax increased the cost to 
the United States. The Court upheld 
the tax since it did not “interfere in 
any substantial way with the per- 
formance of federal functions” [ital- 
ics added]. 

And in 1939 we find Frankfurter 
referring to Marshall’s “unfortunate 
remark” about the power to tax in- 
volving the power to destroy, “partly 
as a flourish of rhetoric and partly 
because the intellectual fashion of 
the times indulged a free use of ab- 
solutes”. This phrase, he said, was a 
“seductive cliché”, and “all these doc- 
trines of intergovernmental immuni- 
ty have until recently been moving 
in the realm of what Lincoln called 
‘pernicious abstractions’. The web of 
unreality spun from Marshall’s fa- 
mous dictum was brushed away by 
one stroke of Mr. Justice Holmes’ 
pen: “The power to tax is not the 
power to destroy while this Court 
sits.” 43 So now the Court, with re- 
spect to reciprocal immunity, must 
consider complex facts in the light 
or obscurity of conflicting opinions 
of economists as to the incidence and 
shifting of taxation. And if the jus- 
tices are asked to say in each case 
how much and how permissible the 
quantum of “interference” with fed- 
eral or state functions is, how can 
general agreement in the Court be 
expected?44 


Consequences of the Court's 
Abandonment of Logical Absolutes 
Since the Court has largely aban- 
doned logical absolutes and taken 
the responsibility for determining in 
many cases just how far individuals 
or governments may go “while this 
Court sits”, the reductio ad absur- 
dum no longer has any standing. 
“What is reasonably clear in a par- 
ticular application is not to be over- 
borne by the simple and familiar 





dialectic of suggesting doubtful and 
extreme cases.’’4° So Justice Rutledge 
says: “The process of constitutional 
adjudication does not thrive on con- 
juring up horrible possibilities that 
never happen in the real world.’ 
So discarded generally are Marshall's 
principles that his words about “tax- 
ing the mint and the mails” get short 
shrift. The “horrible possibilities” he 
once “conjured up” might be bug- 
bears to frighten children of a sim- 
pler day; they have no terrors for 
the present Court.‘ 

In 1923 Frankfurter said: “The 
justices are cartographers who give 
temporary definiteness but not defin- 
itiveness to the undefined and shift- 
ing boundaries between state and 
national power, between individual 
freedom and governmental authori- 
ty."48 In this spirit and that of 
Holmes, Cardozo in 1928 said: “A 
fruitful parent of injustice is the tyr- 
anny of concepts.’’*® Without stop- 
ping to argue the distinction between 
the “tyranny of concepts” and the 
rock of principle which is or should be 
the enduring guardian of liberty, we 
note even Cardozo’s mild note of dis- 
satisfaction—shall we say of yearn- 
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ing?—: “The question is how long 
we are to be satisfied with a series of 
ad hoc conclusions. It is all very well 
to go on pricking the lines, but the 
time must come when we shall do 
prudently to look them over and see 
whether they make a pattern or are 
a medley of scraps and patches.’’5° 
Federal Judicial Authority over 
Highly Controversial Areas 
Paradoxically the Court, while ex- 
tending federal control over com- 
merce and legislative experimentation 
in the field of property and economic 
life, has taken federal judicial cog- 
nizance of new and highly controver- 
sial areas. As illustrated in the 
Jehovah’s Witnesses cases, it has with 
a jealous eye and a suspicious scru- 
tiny vigorously applied the due 
process clause of the Fourteenth 
Amendment in cases involving any 
threat to liberty other than that of 
contract or of property. The Court 
could not stop with the negative 
conclusion of Barron v. Baltimore ®' 
that the Fourteenth Amendment did 
not lift up all the provisions of the 
Bill of Rights and automatically 
apply the first eight amendments to 


the states. If it had, its task would 





38. Dobbins v. Commissioners, (1842) 16 Pet. 
435, 10 L. ed. 1022. 

39. Van Brocklin v. Tennessee, (1886) 117 U. S. 
151, 6S. Ct. 670, 29 L. ed. 845. 

40. Gillespie v. Oklahoma, (1922) 257 U. S. 
501, 42 S. Ct. 171, 66 L. ed. 338. 

41. Panhandle Oil Co. v. Mississippi, (1928) 277 
U. S. 218, 48 S. Ct. 451, 72 L. ed. 857, 56 A. L. R. 
583. See, also, Johnson v. Maryland, (1920) 254 
U.S. 51, 41 S. Ct. 16, 66 L. ed. 126, refusing 
punishment of mail driver for not having a state 
license. 

42. Jones v. Dravo Contracting Co., (1937) 302 
U.S. 134, 58 S. Ct. 208, 82 L. ed. 155, 114 A. L. R. 
318. See Helvering v. Gerhardt, (1938) 304 U. S. 
405, 58 S. Ct. 969. See, also, Farmers & Mechanics 
Savings Bank v. Minnesota, (1917) 232 U. S. 516, 
525, 526, 34 S. Ct. 354, 58 L. ed. 705; Ohio v. 
Thomas, (1899) 173 U. S. 276, 283, 19 S. Ct. 453, 
455, 43 L. ed. 699; Graves v. New York, (1939) 
306 U. S. 466, 59 S. Ct. 595, 83 L. ed. 927, 120 
A. L. R. 1466. 


43. Groves v. New York, supra. See Justice 
Stone's reference to economists on shifting of 
taxes. Justice Rutledge in New York v. U. S., (1946) 
326 U.S. 572, 66 S. Ct. 310, speaks like Frank- 
furter: ‘‘Marshall spoke at a time when social 
complexities did not so clearly reveal as now 
the practical limitations of a rhetorical absolute.” 

See Holmes in Long v. Rockwood, (1928) 277 
U.S. 142, 148, 48 S. Ct. 463, 464, 72 L. ed. 824. 
State tax on income from government leases on 
oil lands upheld in Helvering v. Mountain Pro- 
ducers Corp., (1938) 303 U. S. 376, 58 S. Ct. 623, 
82 L. ed. 907, overruling the Gillespie (1927) and 
Burnet (1932) cases. State severance tax on lumber 
from government lands was upheld in Wilson v. 
Cook, (1946) 327 U.S. 474, 66 S. Ct. 663. Note 
Justice Rutledge’s reference to the McCulloch case 


in his dissent. 

44. Recently very broad legislation has placed 
on the Court an additional duty of drawing dif- 
ficult lines. Is not an ambiguous phrase acceptable 
sometimes to a conference committee of the Con- 
gress because it means all things to all men? See, 
on broad statutory language, Kirschbaum v. Wall- 
ing, (1942) 316 U. S. 517, 523, 62 S. Ct. 1116, 
1120. But on imparting ‘‘new doubts to an old 
statute’’, see dissent in United Brotherhood v. U. S., 
(1947) 67 S. Ct. 775, 785. 

45. Santa Cruz Fruit Packing Co. v. NLRB, (1938) 
303 U.S. 453, 467, 58 S. Ct. 656, 660; Kirschbaum 
v. Walling, supra. For Holmes’ criticism of the 
“where are you going to draw the line argu- 
ment’’, see Holmes-Pollock Letters, Vol. tl, page 
28. See, also, Holmes’ The Common Law, page 
127. 

46. New York v. U.S., (1946) 326 U. S. 572, 66 
S. Cr. 310, 314. 

47. Perhaps the dying gasp of a dying age was 
Justice Roberts’ criticism of the majority in Wor- 
ren-Bradshaw Drilling Co. v. Hall, (1942) 317 U. S. 
88, 93, 63 S. Ct. 125, 127, for applying the Foir 
Labor Standards Act to members of a drilling crew 
employed by an independent oil drilling contractor. 
Justice Roberts used the now-discredited reductio 
ad absurdum: The majority principle would 
extend the Act to ‘‘the man who made the tools 
which drilled the well, the sawyer who cut the 
wood incidentally used, that of him who. mined 
the iron of which the tools were made"’. 

48. 36 Harv. L. Rev. 913 (1923). 

49. Paradoxes of Legal Science, page 61. 

50. Id., page 96. 

51. Borron v. Mayor, etc. of Baltimore, (1833) 
7 Pet. 243, 8 L. ed. 672. See Spies v. Illinois, (1887) 
123 U. S. 131, 8 S. Ct. 21, 31 L. ed. 80; Brown v. 
New Jersey, (1899) 175 U.S. 172, 20 S. Ct. 77, 
44 L. ed. 119. 
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have been simple. For the line was 
clear. But in successive cases the 
principle was adopted that all of the 
First Amendment at least was made 
applicable to the states.5* 

Thus the Court was faced again 
and again with determining what 
liberty of speech, of press, of assem- 
bly, and of religion are with respect 
to state action. If jesting Pilate could 
not stay for an answer to the question 
“What is 


justices say of 


truth?”, what would 
“liberty” or of 
“religion”? Here indeed are thorny 


problems provocative of dissension. 


Roving Jurisdiction over Fairness 

of State Criminal Action 

If the four freedoms of speech, press, 
assembly, and religion were subjects 
of dissension, further 
causation in another extension by 
the Court of judicial power. In 1923 


there was 


the Court held that while mere mis- 
takes of law in a state criminal 
prosecution did not justify federal 
intervention, nevertheless the due 
process clause would justify setting 
aside a conviction if it appeared that 
the whole trial was a farce or “‘mask”’; 
if, for example, court, counsel, judge, 
and jury were swept to the fatal end 
by an irresistible wave of public 
passion.** Again following its prac- 
tice of avoiding definitive, all-inclu- 
sive definitions, the Court in the 
famous Scottsboro case *4 in 1932 set 
aside convictions in capital cases be- 


cause of a denial of adequate counsel ° 


to illiterate Negroes. Alabama had 
violated “certain immutable _prin- 


ciples of justice which inhere in the 
very idea of free government”. 

In 193655 these principles, and 
therefore due process, were violated 
when involuntary confessions were 
used against the accused. In short, in 
exercising a sort of roving commis- 
sion to see that state criminal trials 
conform to these broad and unde- 
fined principles, the Court has an 
exceedingly difficult task. If it could 
have followed a hands-off policy as to 
state prosecutions, there would have 
been no problem. Once the problem 
is grasped, and without the specific 
language of constitutional clauses 
relating expressly to such definite 
things as jury trial, grand jury indict- 
ment, and confrontation of witnesses, 
there is bound to be dissension in 
the Court. 

This is not to argue here that the 
Court was wrong. It is simply to 


52. Gitlow v. New York, (1925) 268 U.S. 652, 
45 S. Ct. 625, 69 L. ed. 1138; Cox v. New Hamp- 
shire, (1941) 312 U.S. 569, 61 S. Ct. 762, 85 L. 
ed. 1049, 133 A. L. R. 1396; Stromberg v. Califor- 
nia, (1931) 283 U. S. 359, 51 S. Ct. 532, 75 L. ed. 
1117, 73 A. L. R. 1484; West Virginia State Board 
of Education v. Barnette, (1943) 319 U.S. 624, 
63 S. Ct. 1178. Before this the court had pricked 
out lines between ‘‘fundamental'’ rights protected 
against the states by the due process clause of 
Fourteenth Amendment such as the right of the ac- 
cused to be informed of the charges against him 
and to counsel in certain cases, and those not 
‘fundamental’ such as jury trial, grand jury in- 
dictment, immunity from self-incrimination. As to 
whether Barron v. Baltimore is marked for slaughter, 
see Adamson v. People of California, (1947) 332 
U. S. 46, 67 S. Ct. 1672. 

53. Moore v. Dempsey, (1923) 261 U.S. 86, 
43 S. Ct. 265, 67 L. ed. 543. 

54. Powell v. Alabama, (1932) 287 U.S. 45, 53 
S. Ct. 55, 77 L. ed. 158, 84 A. L. R. 527. An in- 
dependent examination of the facts may be made 
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point out the complexities of its 
problems in the field of civil rights 
and criminal law. As to the latter, 
one has only to read the record in 
a case involving, for example, an 
alleged involuntary confession, to see 
how easy it is for justices to disagree— 
indeed how inevitable.6*® Thus the 
Court has itself added to its tasks of 
drawing lines in commerce and taxa- 
tion cases the burden and complexity 
of drawing them in far more difh- 
cult fields—fields where the materials 
of decision are much more elusive 
and intangible: liberty of speech, 
press, assembly, and religion; the 
determination whether state criminal 
trials are ‘‘fair”’, not simply as shown 
by the formal record of the case, but 
as affected by the circumambient 
atmosphere. Here indeed are fields 
fertile of dissension.5* 
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by the Supreme Court. Craig v. Harney, (1947) 331 
U. S. 367, 67 S. Ct. 1249, 91 L. ed. 1546, 1551. 


55. Brown v. Mississippi, (1936) 297 U.S. 278, 
56 S. Ct. 461, 80 L. ed. 682. See White v. Ragen, 
(1945) 324 U. S. 760, 65 S. Ct. 978; Carter v. Illi- 
nois, (1946) 329 U. S. 173, 67 S. Ct. 216; Hawks v. 
Olsen, (1945) 326 U. S. 271, 66 S. Ct. 116. 


56. See, for example, Lisenba v. California, 
(1941) 314 U.S. 219, 62 S. Ct. 200; U.S. vy. 
Mitchell, (1944) 322 U.S. 65, 64 S. Ct. 896; Lyons 
v. Oklahoma, (1944) 322 U. S. 596, 64 S. Ct. 1208; 
Malinski v. New York, (1945) 324 U.S. 401, 65 
S. Ct. 780: 


57. Not to be overlooked is the sharp and 
curious contrast between the denial of absolutes in 
the field of economic affairs and property rights 
and the tendency of some justices to be more royal 
than the king (Marshall) in accepting the reductio 
ad horrendum when it comes to civil rights. See 
the Jehovah's Witnesses cases, the ‘'wall of sepa- 
ration’’, and the sound truck in Saia v. New York, 
(1948) 68 S. Ct. 1148. 
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Regulatory Government: 


lts ‘Unwritten and Irrational Constitution’ 


by Pat McCarran + Senator of the United States 


® The senior Senator from Nevada journeyed to Seattle to meet and greet friends 


with whom he has long worked in behalf of objectives of our Association, and also 


to voice again his earnest plea that lawyers and legislators join in efforts to find 


remedial solutions for three serious problems to which he has directed attention. 


In the Journal for June, 1947, Senator McCarran stated the three problems, offered 


for consideration his preliminary draft of a bill to cope with them, and asked the 


criticism and help of our members in improving his draft. In Seattle he stated the 


three problems anew; from his long experience in observing our federal bureaucracy 


at first hand, it is as “unworkable” as it is sprawling, and its “unwritten constitution” 


is as “irrational” as it is unfair to citizens and their enterprises. He thus aligned him- 


self with those who declared in Seattle their support for further remedial legislation 


against the abuses in the administrative agencies. 


A sketch of Senator McCarran's distinguished career of public service was in 32 
A.B.A.J. 827; December, 1946. His address on “Improving ‘Administrative Justice’: 
Hearings and Evidence; Scope of Judicial Review", at our Association's 1946 Annual 


Meeting in Atlantic City, remains the authoritative statement that the sponsors of the 


McCarran-Sumners bill, now known as the Administrative Procedure Act, intended to 


provide for and assure a broad and adequate judicial review of agency orders and 


decisions and that the Congress would, if necessary, supplement the Act to prevent 


that review from being denied or whittled away. 





=" For some years now we have been 
embarked in this country upon vari- 
ous programs for improving the ad- 
ministration of justice. In the field 
of administrative law a series of im- 
provements have been initiated with 
the adoption of the Administrative 
Procedure Act. That statute was 
indeed but the beginning of a num- 
ber of steps designed to improve and 
publicize the actual mechanics of 
administrative justice and judicial 
review. Those matters are of the 
highest importance, and it is essen- 
tial that our profession carry them 





forward to intelligent conclusion. 

But now is also the time to probe 
deeper into the general problem of 
regulatory government. We must do 
that lest we become deluded into 
thinking that what we have done, 
or are now doing, marks the end of 
the road—to which there is in truth 
no end. As a matter of fact, what 
we have done so far is to get the 
by-laws in order, as it were. I pro- 
pose that we now also begin to look 
into the unwritten, and irrational, 
constitution of regulatory govern- 
ment. 


We Americans rightly cherish our 
written constitutions. They embody 
what Rufus Choate called “the glit- 
tering and sounding generalities of 
natural right”. They fix for us cer- 
tain ideals respecting government 
and justice. But they leave much 
unsaid, particularly with respect to 
new governmental ventures which 
our times have forced upon us. 
What is thus left unsaid may be 
properly regarded in its fundamen- 
tals as our own unwritten constitu- 
tion. 


Governmental Framework That 
Is Irrational and Unworkable 
In basic matters of governmental or- 
ganization and operation, we have 
been careless architects. We have 
added, trimmed and remodeled, with- 
out much thought or design. So far as 
we have reflected upon these broad 
aspects of government at all, we have 
only nibbled at the subject or we 
have left it to the schoolmen. In 
the realm of practical affairs, many 
of us have been misled by Alexander 
Pope’s famous couplet: 

For forms of government let fools 

contest; 

Whate’er is best administer’d is best. 

Misled, I respectfully submit, be- 
cause even good administration can- 
not surmount a governmental frame- 
work which is irrational to the point 
of being unworkable. Modern gov- 
ernment is too large for mere good 
will, expertness, and vision of the 
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administrator, to over- 
come the drag of size and complexity. 


individual 


There are not enough saints, demi- 
gods, or heroes to staff today’s ma- 
chine of state. 

To illustrate on a small scale both 
what I have in mind and what might 
be done about it, I give three ex- 
amples, but they are more than ex- 
amples. Put together for purposes of 
contrast, they demonstrate the na- 
ture of our problem. Take the idea 
that there should be a division of 
functions and labors in government. 
Division of functions is more than 
an idea, for it is as necessary in gov- 
ernment as in a great factory or an 
organized scientific enterprise. In 
government I have one example for 
you in which there is not enough 
division, another in which there is 
too much, and a third in which we 
think there is a fundamental division 
but it is dissolving without our ap- 
pearing to know about it. 

Lack of Separation of Prosecuting 
and Judicial Functions 

Lawyers are quite familiar with the 
idea that there should be a division 
of functions between the prosecutor 
and the judge. We take that division 
for granted in our courts but often 
find it lacking in administrative 
tribunals which exercise judicial 
powers. So much has been said on 
the theoretical aspects of that situa- 
tion that I shall not dwell upon it 
here. But I do wish to speak of that 
aspect of the same situation which 
bears upon governmental efficiency 
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and the -best utilization of govern- 
mental manpower. 

Most of you are familiar with the 
well-known report of the so-called 
Attorney General's Committee on 
Administrative Procedure. Its mem- 
bers differed on the theoretical as- 
pects of the division of prosecuting 
and judicial functions.!. But there 
was no difference of opinion on the 
practical aspects of the subject. ‘The 
Committee found that, without any 
reason whatever, the heads of im- 
portant federal agencies were spend- 
ing their time selecting employees, 
passing on expense accounts, approv- 
ing routine matters, and attempting 
to clear the entire business of a far- 
flung organization and its thousands 
of operatives.? 


Administrators Should Be Relieved 
of Minor Routines 


Such a situation is not merely poor 
business but poor justice. For the 
agency head who is overwhelmed with 
routine necessarily has little time for 
study and reflection upon important 
questions of fact and law involved 
in specific cases. The assembly line 
brings all matters to the top, and in 
that process all becomes routine, 
except that in the federal govern- 
ment they are called “channels” 
rather than assembly lines. In this 
state of affairs we are entitled to ask 
ourselves the question put by Dis- 
raeli: “A government of statesmen 
or clerks?” We have the latter in 
our regulatory agencies all too often, 
and we know it. 

This situation exists because we 
have allowed regulatory government 
to deteriorate into that kind of a 
machine. We have done it so long 
that it has become accepted and is 
at least dangerously near becoming 
a part of our unwritten constitution. 
Ten years ago the President of th« 
United States, upon receiving the 
report of the President’s Committee 
on Administrative Management, put 
the matter squarely up to Congress.’ 
Nothing was done about it, although 
the problem has been since recog- 
nized to the extent of temporizing 
about it in connection with a few 
specific administrative agencies.‘ 





Duplication or Multiplication in 
Dealing with Same Subject Matter 


The example I have just stated con- 
cerns the lack of division of labors 
within a single agency. Now let us 
look at a situation in which there 
is an unreasonable duplication or 
multiplication of functions by sev- 
eral agencies dealing with the same 
subject matter. A simple example 
is the regulation of advertising in 
connection with drug-store prepara- 
tions. Three agencies have jurisdic- 
tion. The Federal Trade Commission 
has statutory authority over unfair 
and misleading advertising where 
interstate commerce or the mails are 
concerned; the Post Office duplicates 
that authority where the mails are 
concerned; and the Food and Drug 
Administration covers the whole 
field again so far as the labels or 
accompanying literature are con- 
cerned.5 , 

There is, of course, either no dif- 
ference, or no rational difference, 
between the jurisdiction of these 
several federal regulatory agencies. 
If one believes in regulation for the 
sake of regulation or for purposes 
of oppression, there may be no ob- 
jection to this multiplicity of author- 
ity. But from the standpoint of both 
governmental efficiency and _ fair 





1. Final Report, pages 203-209. 

2. Ibid., pages 21-24. As a matter of fact, the 
situation is not as simple as that. The so-called 
“‘independent’’ agencies or commissions—that is, 
those which are not in any department headed by 
a cabinet officer or equivalent—are prone to 
spend too much time on such managerial and rov- 
tine functions. But in departmental agencies some- 
thing more than the reverse obtains, in which 
subordinates perform all functions and the head of 
the agency tends to become little more than an 
authenticating official. In the language of the 
day, decisions are necessarily ‘‘institutional de- 
cisions’ rather than the conclusions of the officer 
named by statute to make the ultimate decision. 

3. Report with Special Studies (1937). President 
Roosevelt in his message to Congress on the sub- 
ject stated that the creation of regulatory agencies 
which ‘“‘perform administrative work in addition 
to judicial work, threatens to develop a ‘fourth 
branch’ of the Government for which there is no 
sanction in the Constitution’’. The report recom- 
mended that personnel engaged in such work be 
separated in all agencies. Pages 41-42, 207-210, 
215-219, 222-223, 230-239. 


4. Section 5(c}) of the Administrative Procedure 


“Act attempts to deal with the matter in specific 


cases where some regulatory procedures are in- 
volved. In a few agencies Congress has provided 
for separate administrators or prosecutors. 

5. See Section 12 of the Federal Trade Com- 
mission Act; the Food, Drug, and Cosmetic Act, 
21 U.S.C. 352; and the postal fraud statutes, 39 
U.S.C. 259 and 732. 
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regulation, such duplication is inde- 
fensible. 

On the score of inefficiency, we 
thus have three sets of investigators, 
three sets of public prosecutors, three 
sets of field offices, three sets of rules 
and regulations, three sets of files, 
three budgets, three appropriation 
acts, and so on. Also, where more 
than one agency has its finger in the 
regulatory pie, there are inevitable 
jurisdictional squabbles which cost 
time and money. In the rivalry be- 
tween agencies, public policy and 
public good are likely to come off 
second best. 


Injustice Done to Citizens and 
Their Businesses by Duplications 


On the score of simple justice, the 
situation becomes even worse con- 
founded. It would be bad enough 
if the distributor of a product were 
subject to regulation by three agen- 
cies instead of one. But he is also 
likely to find himself the object of 
a race in which public officials see 
who can get to him first, or who can 
make the more extravagant charges, 
or who can demand the more drastic 
punishment. In this respect the ex- 
ample I have given is peculiarly 
oppressive because, while the Federal 
Irade Commission and the Post 
Office may institute but one admin- 
istrative proceeding at a time against 
any named respondent, the Food and 
Drug Administration merely works 
up the cases and then causes the 
United States Attorneys to institute 
multiple-libel_ proceedings in the 
several judicial districts. A small 
business, of course, is completely de- 
fenseless against any such onslaught. 

And the cure for this irrational 
situation is as simple as the present 
jurisdiction is complex. The Federal 
Trade Commission properly exer- 
cises jurisdiction over false or mis- 
leading advertising, but the Post 
Office Department should have no 
other function than to call the at- 
tention of the Federal Trade Com- 
mission to such advertising found 
in the mails. The Food and Drug 
Administration, as an organization 
with laboratory facilities, should be 
confined to the scientific identifica- 
tion of drugs and the seizure of such 





as it may find dangerous to life or 
health. If that were done, public 
money would be conserved, justice 
would be served, and governmental 
energies could be directed to other 
things which wait to be done. 


Federal Authority Should Not 
Supersede State and Local Regulation 
Now let us turn to a third, and even 
more far-reaching, example. Our first 
example, as you will recall, dealt 
with the failure to divide labors with- 
in a single agency. The second dealt 
with repetitive functions by several 
agencies respecting the same subject- 
matter. I now desire to direct your 
attention to the supposedly secure 
division of functions between the 
federal government and the states. 
We are accustomed to assume that 
the states and local governments 
have a fixed sphere in which they 
remain supreme. We are also accus- 
tomed to think that the same is true 
of the federal government, with but 
occasional adjustment when Congress 
and the Supreme Court enlarge the 
scope of federal activities. In short, 
we conceive our federal system as a 
grand division of governmental re- 
sponsibilities given us by the found- 
ing fathers and perpetuated by our 
written Constitution. But the situ- 
ation is not as simple as that, and 
our unwritten constitution silently 
day by day wears away the realm 
supposedly left to the states. 


Remedies Are Available for 
Federal Usurpations of Authority 


For years the Supreme Court has 
been holding that, because similar 
powers have been conferred upon 
some federal agency, this or that 
function of state or local govern- 
ments has by the very silence of Con- 
gress been impliedly rendered null 
and void. Now that federal func- 
tions have grown with the expanded 
scope of the commerce clause, blind 
legislation of that kind must ulti- 
mately come close to obliterating ef- 
fective state or local government. The 
very fact that in recent years it has 
been established that almost every 
serious activity of the people of this 
land may be the -subject of federal 
regulation, and that in the same time 
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much has been brought into federal 
control that previously had not been, 
requires two things: 

First, there is need for us to look 
back over legislation of this genera- 
tion and make due provision that it 
shall not supersede state regulation 
where the latter does the job.” 

Second, when new or expanded 
authority is proposed for any federal 
agency, members of Congress should 
ask themselves: “If this is done, will 
and should all state and local juris- 
diction to the same effect automati- 
cally cease to be valid?” 

The first of those things has not 
been done, the second rarely. As a re- 
sult, our unwritten constitution now 
in effect provides that, every time we 
add federal regulatory authority, by 
the same token and without saying 
so we diminish the authority of all 
the states. In many, perhaps most, 
such situations, that result is un- 
necessary and may be unwise. In any 
event, whether or not necessary or 
wise, that effect comes about silently 
and thoughtlessly. Thus, moreover, 
have we blindly ignored Thomas Jef- 
ferson’s admonition that state gov- 
ernments are “the most competent 
administrations for our domestic 
concerns, and the surest bulwarks” 
against anti-democratic tendencies. 


American Lawyers Must Serve 
To Preserve Government Under Law 
In conclusion, I should like to re- 
mind you that my three examples are 
only examples. There are too many 
more which might be cited, and there 
are undoubtedly better ones. But 
these should serve to illustrate the 
unwritten and irrational nature of 
our present form of regulatory gov- 
ernment. I hope they also illustrate 
that the situation is not hopeless but 
(Continued on page 1081) 





6. See, for example, Cloverleaf v. Patterson, 
315 U.S. 148; Bethlehem Steel v. N. Y. Labor 
Board, 330 U.S. 767. 

7. See S. 1159, 80th Congress, in which it is pro- 
posed that, ‘‘except that nothing herein shall 
prevent agency action necessary to protect public 
health and safety or to remove substantial discrim- 
inations against actual interstate or foreign com- 
merce, no agency shall have jurisdiction to act in 
any case to the extent that . . . a State or its duly 
empowered authorities, instrumentalities, or sub- 
divisions have undertaken active regulation of the 
same subject to a similar purpose or effect’’. See, 
also, my remarks thereon in the Congressional Rec- 
ord for April 24, 1947, (daily issue) pages 4016-4017. 
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United States Courts: 


Report of the Director of the Administrative Office 


® On September 27 Henry P. Chandler, Director of the Administrative Office of 
the United States Courts, submitted to the Judicial Conference of the United States, 
his annual report on the business of United States courts for the fiscal year ended 


June 30, 1948. Highlights of the report are summarized for the Journal by Leland 


L. Tolman, of the Administrative Office. 





® The most significant fact shown 
by the Director's report is that there 
is increasing congestion in the civil 
dockets of many United States dis- 
trict courts as the result of a continu- 
ing rise in the number of private 
civil cases commenced and the fail- 
ure of the courts to keep abreast of 
this volume of private litigation. Al- 
though the total number of civil 
cases of all kinds begun was less than 
in the preceding year, because of a 
reduction in 1948 in the number of 
government price control cases com- 
menced, yet, so far as cases involving 
private litigants are concerned, the 
number of new cases brought in- 
creased, and the number pending at 
the year’s end was 15 per cent greater 
in 1948. 

The experience of the district 
judges and official studies of the dis- 
tribution of their work seem clearly 
to indicate that ordinarily private 
litigation is much more time con- 
suming than are civil cases in which 
the United States is a party. Thus, as 
a result of the increase in the pres- 
sure of private litigation the number 
of districts, particularly in large 
cities, where calendars are congested 
is tending to become larger, and in 
districts where dockets have previous- 
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ly been in arrears, as they have for 
some years at New York City in the 
Southern District of New York and at 
Philadelphia in the Eastern District 
of Pennsylvania, it has caused the 
congestion to become much worse. 

A further indication that the con- 
dition of the dockets of the district 
courts is not as satisfactory as last 
year is found in the increase in time 
required to dispose of cases. In 1948, 
the median time’ between joinder of 
issue and disposition of cases termi- 
nated by trial in the eighty-four dis- 
tricts in the states was 5.8 months, 
which is nearly a month longer than 
in the previous year. In districts with 
greatly congested dockets the time 
was much longer. In the Southern 
District of New York it was 15.1 
months compared with 11.4 months 
in 1947. In New Jersey, the median 
interval was 12.6 months and in the 
Fastern District of Pennsylvania 10.3 
months. Mr. Chandler observes that 
“fairness to litigants requires a much 
more expeditious decision of their 
controversies, and underlines heavily 
the need for additional judges where 
such conditions obtain”; he stresses 
the urgency of the need for this in 
some districts, particularly the South- 
ern District of New York,? the East- 


ern District of Pennsylvania, and the 
District of New Jersey. 


Number of Civil Cases Falls, 
But Private Litigation Increases 


The number of civil cases filed in the 
district courts fell more than 20 per 
cent from 58,956 in 1947 to 46,725 in 
1948. Cases in which the United 
States was a party fell from 29,834 in 
1947 to 16,381 in 1948, owing mainly 
to the practical disappearance of 
cases to enforce price and rationing 
regulations. But the volume of pri- 
vate cases rose from 22,141 in 1946 
to 29,122 in 1947 and to 30,344 in 
1948. In this classification the cases 
based on diversity of citizenship jur- 
isdiction rose in 1948 more than 25 
per cent from 8,615 to 10,818. These 
figures become more significant in 
comparison with the years before the 
war (1938-1941), for the total vol- 
ume of civil litigation in the federal 
courts in the states is now about one- 
fifth more than in those years, if 
price control cases are excluded; and 
the volume of private cases is about 
one-third greater. 

The number of cases terminated 





1. The median time interval is arrived at by ar- 
ranging all cases in the order of time required for 
disposition, beginning with the case with the long- 
est and ending with the case with the shortest in- 
terval, and then selecting as the median the middle 
case in the series. The median instead of the aver- 
age is used because it prevents distortion of the 
result by one or two non-typical long or short cases, 

2. In February, 1948, the House of Delegates of 
the American Bar Association adopted a resolution 
which urged authorization for three additional 
judges to relieve the congestion in the Southern 
District of New York (34 A.B.A.J. 343; April, 1948). 
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by the district courts was 48,791, 
somewhat greater than the number 
filed, so that the number pending de- 
creased from 51,281 at the beginning 
of the year to 49,215 at its end. To 
dispose of this backlog would require 
more than a year of the time of the 
judges, irrespective of new cases. The 
number of private civil cases termi- 
nated was almost 4000 less than the 
number commenced, so that the 
number pending at the end of the 
year increased by that amount over 
the pending load a year previous. 
his increase resulted from the in- 
crease previously noted in the num- 
ber of new private cases begun, 
rather than from any decrease in the 
rate of disposition, for in 1948 the 
courts disposed of 3000 more private 
civil cases than they had the preced- 
ing year. Almost one-sixth of all the 
new civil litigation in the eighty-four 
districts was brought in the Southern 
District of New York, and over half 
of the increase in private civil cases 
was in that district. More than one- 
fourth of the more than 40,000 civil 
cases pending in the eighty-four dis- 
trict courts in the states were on the 
dockets of the Southern District of 
New York. 


Decrease Shown in Number 

of Criminal Cases 

The number of new criminal cases 
filed in the district courts in 1948 
decreased something over four per 
cent to 32,097. There was a slight fall 
in the number of prosecutions for 
liquor law violations and for auto- 
mobile thefts, but prosecutions for 
fraud and other theft increased. Ju- 
venile Delinquency Act proceedings 
went down more than 20 per cent. 
Che number of criminal cases closed 
in 1948 (32,383) slightly exceeded the 
number commenced, so that the num- 
ber pending at the year’s end was 
7851, of which 1887 were cases with 
fugitive defendants, leaving only 
some 6000 cases, representing about 
nine weeks’ work for the district 
courts, on the criminal side. 


Increase in Bankruptcy Cases 
Continues During 1947-48 


The number of bankruptcy cases be- 
gun in 1948 was 18,510, 45 per cent 


more than last year, continuing the 
increase which began in 1947 after 
the war time decline. The propor- 
tion of cases involving substantial as- 
sets and of proceedings under the re- 
lief chapters of the Bankruptcy Act 
was larger this year, so that the work 
of the referees is becoming greater. 
At the end of 1948, 25,064 cases were 
pending throughout the country, or 
nearly 45 per cent more than at the 
beginning of the year. Commenting 
on this, Mr. Chandler says: “This 
sharp increase in the number of 
cases undisposed of is something that 
should have careful attention, and 
vigorous effort to reduce it... . Ex- 
pedition is especially important in 
bankruptcy proceedings. . .” 


Cases in the Courts of Appeals 
Show an Increase 


For the first time since 1940 the num- 
ber of 
United States courts of appeals rose 


cases commenced in the 
somewhat in the last year. The num- 
ber of cases pending at the end of 
the year was somewhat larger than at 
the beginning. The median time in- 
terval in cases which were tried in 
the district courts and decided after 
hearing in the courts of appeals, 
measured from the beginning of suit 
in the district court to the decision 
in the court of appeals, rose slightly 
1947 to 21.4 
months in 1948. In the courts of ap- 


from 21.1 months in 
peals, the median time from filing of 
complete record to disposition was 
6.3 months, or slightly longer than 
last year. The median time from 
filing of complete record to final dis- 
position in cases terminated after 
hearing or submission in the courts 
of appeals of the various circuits was 
as follows: 


Circuit Cases INTERVAL 
(months) 
District of Columbia. 142 8.7 
Pitse: Civewit. 2.0060 5] 5.9 
Second Circuit....... 287 3.5 
Third Cirewit....... 190 6.3 
Fourth Circuit....... 115 3.8 
Fifth Cireuit........262 6.2 
Sixth Cirenit.......... 133 7.0 
Seventh Circuit...... 151 9.1 
Eighth Circuit....... 143 8.1 
Ninth Circuit........ 225 8.1 
Tenth ‘Circuit....... 119 6.5 


There was a considerable increase 


United States Courts 


in the number of cases pending be- 
United States Court of 
Claims, and the report indicates that 


fore the 


since the greater part of the time re- 
quired to dispose of cases in that 
Court is consumed in proceedings be- 
fore commissioners, an increase in 
the number of commissioners may 
be necessary for prompt disposition 
of the court business. 


Director Advises Methods for 
Expediting Business of the Courts 
Speaking of methods available for 
the expedition of litigation, Mr. 
Chandler mentions specifically the 
assignment of district judges who can 
spare time from their own districts 
to assist in the more heavily bur- 
dened districts, the pre-trial confer- 
ence, and the depositions and discov- 
ery provisions of the Federal Rules 
of Civil Procedure. Temporary as- 
signments of judges for outside serv- 
ice were somewhat greater in 1948 
than in 
phasizes that even when the fullest 


1947. But the report em- 


use is made by the courts of this and 
other helpful devices for the more 
speedy disposition of litigation, the 
need for additional judges in a num- 
ber of jurisdictions stands out as the 
principal conclusion to be drawn 
from the statistics for the past year. 


Jurors’ Fees Increased 

During the Year 

Among the Congressional enactments 
of the past year, the report mentions 
the new law? relating to the compen- 
sation of jurors in the federal courts 
which was proposed some years ago 
by a committee of district judges ap- 
pointed by Chief Justice Stone, and 
which had the approval of the Ju- 
dicial Conference. It had been rec- 
ognized for many years that the pro- 
vision made by the United States for 
reimbursement of jurors for their 
expenses was entirely inadequate. 
Under the new law the daily allow- 
ance for jurors in federal courts is 
raised from $4 to $5, with power in 
the judge to increase the rate for 





3. Public Law No. 779, 80th Congress, approved 
June 25, 1948. While this legislation was pending, 
it was approved by the House of Delegates of the 
Association on the recommendation of the Commit- 
tee on Jurisprudence and Law Reform (34 A.B.A.J. 
75; January, 1948). 
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jurors serving in cases that last more 


than thirty days to a rate not higher 
than $10 a day for each day beyond 
that time. It also provides for in- 
creased travel allowances for jurors 
to enable those who can do so to re- 
turn to their homes each night with- 
out too great expense. And for those 
who cannot go to their homes daily, 
it provides an additional allowance 
of $2 a day for subsistence to help 
defray the expense of food and lodg- 
ing at the place where court is held. 


The New Bankruptcy System 
Approved by Director 


In discussing the bankruptcy system 
which in 1948 operated for the first 
full year under the new salary system 
for referees, Mr. Chandler indicates 
that the change to this from the for- 
mer fee system of referee compensa- 
tion has already proved its value by 
enhancing the dignity of proceedings 
before referees and assuring them a 
stable income. The new law contem- 
plates that the cost of operating the 
referee system will continue to be 
met by charges paid by the parties to 
bankruptcy cases. These go into spe- 
cial funds in the Treasury, set aside 
for the salaries and expenses of ref- 
erees. Indications are that appropria- 
tions from the general funds, which 
were necessary last year to inaugu- 
rate the new system, will be fully 
repaid out of deposits into the spe- 
cial funds within a short time, and 
that in the future the cost can be 
fully met from the special funds. 


The Probation System 
Is Analyzed 


A portion of Mr. Chandler’s report 
deals with the operation of the pro- 
bation system of the courts. In 1947, 
32,321 persons were under the super- 
vision of federal probation offices, 
either by virtue of court probation 
or by parole or conditional release 
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from prison. In 1948, the number 
had grown to 32,613. This increase 
was in large part caused by the re- 
cently-assumed task of supervising 
military parolees. At the end of 1948, 
2447 military offenders were being 
supervised by the federal courts. 
Seven-eighths of all offenders who 
were relieved from supervision in 
1948 had at that time fulfilled the 
terms of their probation. The cost of 
supervision was approximately six- 
teen cents a day, compared with a 
cost of $2.98 for federal institutional 
imprisonment. large 
proportion of probationers by gain- 
ful employment during their period 
of supervision, were enabled to sup- 
port themselves and their families. 
In 1948, a monthly average of 
13,653 earned more than twenty- 
seven million dollars, or an average 
of $1986. The report expresses the 
hope that this favorable experience 
will lead employers to a greater will- 
ingness to employ probationers, if 
the employment market should in 
the future become less favorable than 
it now is. 

The report stresses the high pro- 
bation caseload which in 1948 was 
114 per officer, in addition to the 
pre-sentence investigations which un- 
der the Federal Rules of Criminal 
Procedure they are called upon by 
the courts in most cases to make for 
the assistance of the judge in decid- 
ing upon the sentence. This, as Mr. 
Chandler points out, is a much great- 
er work load than is considered de- 
sirable. And in this connection, he 
quotes the observation of J. Edgar 
Hoover, of the FBI, that “no parole 
agent can adequately supervise more 
than fifty to seventy-five parolees at 
one time and do a really constructive 
job”. Accordingly, the report urges 
the advisability and economy of pro- 
viding for more probation officers in 
the federal system, and advocates in- 


Moreover, a 


creases in appropriations by the Con- 
gress to permit progress in this direc- 
tion. 


Changes in Statutes and Rules 

Are Discussed 

The report also calls attention to 
the fact that during the year impor- 
tant changes were made in the basic 
statutes and rules of the federal ju- 
dicial system. The Director refers to 
the Supreme Court Amendments to 
the Rules of Civil Procedure which 
became effective in March of 1948,¢ 
and to the recently enacted revisions 
of the Criminal" and Judicial® Codes, 
which put into simpler and briefer 
language and more orderly and co- 
herent form the statutes relating to 
the subjects they cover. These codi- 
fications, which became effective Sep- 
tember 1, 1948, are positive law, and 
so avoid recourse to the original en- 
actments in the statutes-at-large for 
proof of their provisions. 


Director Pays Tribute to 

the Late Chief Justice Hughes 

In conclusion, the report speaks of 
the death of the late Chief Justice 
Hughes, and of the part he played 
“in shaping the Administrative Of- 
fice in its organization and formative 
period of the first eighteen months”. 
Of this, Mr. Chandler says: “He 
brought to it the same wisdom which 
had made his service pre-eminent in 
the largest concerns of the nation 
and the world. His counsel, more- 
over, was given with a geniality and 
kindness that made every interview 
with him a delight. His guiding in- 
fluence will always remain strong 
with me, and for it I am grateful far 
beyond my power to express.” 





4. Public Law 464, 79th Congress, approved 
June 28, 1946, 60 Stat. 323. 

5. American magazine, January, 1948. 

6. House Document 473, 80th Congress. 

7. Public Law 772, 80th Congress, approved 
June 25, 1948. 

8. Public Law 773, 80th Congress, approved 
June 25, 1948. 
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Federal Administrative Agencies: 


Are Uniform Rules of Procedure Practicable? 


by George T. Washington - Assistant Solicitor General of the United States 


® Our Association has proposed that the practicability and extent of greater uni- 
formity in the rules of procedure and practice for federal agencies shall be explored 
and the desirable steps toward uniformity undertaken, for the agencies as was done 
for the courts, under our Association's leadership. This proposal is only one of several, 
discussed by Senator Wiley in our October issue (page 877). The case for the agencies 
on the central question, ‘Is a Uniform Code of Rules of Procedure To Govern Federal 
Administrative Agencies, Desirable and Feasible?’’, was impressively presented in 
Seattle by the Assistant Solicitor General of the United States, who prepared his paper 
largely with the quoted advice and experience of heads of agencies and counsel for 
agencies. He states that the views expressed in his exposition are his own and are 
not necessarily those of the Department of Justice or any federal agency, and he 
gratefully acknowledges the aid of Miss Patricia Collins, who is a Special Assistant 
to the Attorney General and has been for several years identified with our Section 
of Administrative Law. 

Professor Washington has, we believe, rendered a service to our Association and 
the public in making so ably reasoned and objective a statement of the opposing 
argument and the practical obstacles, which, as is usual in our Association's projects, 
will be studied and appraised most carefully at the start, by those who will undertake 
the tasks of selection and draftsmanship in the efforts for greater uniformity. 





®" The goal of uniformity—it might 
even be characterized as the dream 
of uniformity—is one which in late 
years has taken increasing hold in 
a great many fields of activity. As 
existence becomes more and more 
complex, the cry for certainty—by 
and through uniformity—becomes 
more and more insistent. There is 
increasing pressure upon govern- 
ment officials to produce certainty 
from a mass of uncertainties—to pro- 
duce uniformity from out of diver- 
sity—to produce stability in the midst 
of inexorable change. These pres- 
sures are exerted upon every branch 


of government—the legislative and 
judicial as well as the executive. 
The problem of uniform rules of 
procedure is of course a relatively 
small segment of the entire govern- 
mental picture. But it has illustra- 
tive value. The desire for uniform- 
ity and consistency is a ceaseless and 
powerful force. The agencies gather 
ideas and precedents frorm one an- 
other, just as do the courts of law. 
In fact, the tendency toward uni- 
formity in the conduct of govern- 
mental affairs is so great that much 
is to be said for a positive effort to 
escape uniformity and to endeavor 


to reach more exact justice in in- 
dividal cases. 

Lawyers for private clients have 
a great interest in preserving the 
agency’s power to do precise justice 
to those clients. Government lawyers 
want to find methods which will not 
only do justice, but which will make 
the public feel and recognize that 
justice is being done. That is a 
large part of our job. The govern- 
ment loses its effectiveness if mem- 
bers of the public feel—however mis- 
takenly—that they have not been 
fairly treated, 

Thus, uniformity of procedure is 
tempting to the government lawyer. 
It might well offer a perfect defense 
to the individual agency. But that 
temptation must be resisted, if the 
result is found to be unworkable.! 
Our aim must be to do a good job 
in rendering justice in individual 
cases; to accommodate the govern- 
ment as much as possible to the 
needs of the individual; to treat 
people fairly and without discrim- 
ination; to recognize that significant 
factual differences should be fol- 
lowed by significant legal differences. 

“Procedure,” as Professor Bor- 
chard says,? “should be the hand- 





1. | have consulted a number of leading gov- 
ernment lawyers (counsel for some of the principal 
departments and aaqencies) concerning the subiect 
of this article. Their responses, from which | shall 
quote, represent their views as individuals rather 
than those of their aaencies. 

2. Borchard, Edwin: Declaratory Judgments 
(1934), page vii. 
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maid of justice, a means to an end. 
Instead, in all mature legal systems 
. .. procedure tends to become rigid, 
stereotyped, and over technical, an 
end in itself, often seemingly ob- 
livious to the practical needs of 
those to whose ills it is designed to 
minister. .. . Substantive rights often 
become the incidents of procedural 
fencing.” 


Enforced Uniformity in Rules 
Might Produce Unfairness 


The framers of the Administrative 
Procedure Act endeavored to avoid 
these evils. That Act, in broad de- 
scriptive terms, lays down require- 
ments as to the issuance, publication, 
and availability of information 
about administrative organization, 
procedure, and policies. It establishes 
methods for rule-making, with some 
provision for participation by inter- 
ested citizens, It provides for hear- 
ings and for adjudication. But it 
contains no set rules of practice for 
any agency. “The whole idea,” as 


pointed out by Carl McFarland dur- 


ing House hearings on the proposed 
measure in 1945,3 “has been to draw 
the skeleton, upon which adminis- 
trative agencies may adopt their own 
rules of procedure.” 

Most practitioners before admin- 
istrative agencies will agree that the 
agency rules have been carefully 
drawn.‘ At the same time, the elimi- 
nation of any unfairness which may 
result from lack of uniformity is 
surely a desirable goal. It does not 
follow, however, that there is some 
necessary correspondence between 
fairness and uniformity. To quote 
the General Counsel of the Federa’ 
Trade Commission:5 

It is even conceivable that uniform- 

ity might produce unfairness, particu- 
larly unfairness to whatever public 
interest the agencies represent... . 
Each agency presumably has adopted 
such rules as will best serve its own 
needs. In doing .. . [so] the agency 
must conform to the requirements of 
the Administrative Procedure Act as 
well as of due process. While 
uniformity as such may be a conven- 
ience, that is an advantage which 
would accrue primarily to the parties 
or their attorneys who happen to have 
matters pending before more than one 
agency. 
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Important and Practical Questions 
Which the Bar Should Consider 


Convenience to the few must be 
measured against the consequences 
to the many—to the public and the 
Bar generally. We must ask our- 
selves some important questions: 

1. Isa broad grouping of govern- 
mental functions, for procedural 
purposes, practical? — Widely differ- 
ing tasks assigned by Congress have 
made necessary the existence of 
separate administrative agencies. Di- 
versity of procedure has likewise 
been compelled within agencies 
handling a variety of functions. 

As to the Securities and Exchange 
Commission, Roger Foster has the 
following to say: 

As you are aware, the Commission 
administers the Securities Act of 1933, 
the Securities Exchange Act of 1934, 
the Public Utility Holding Company 
Act of 1940, and the Investment Ad- 
visers Act of 1940. The Commission 
has found it difficult to apply uniform 
rules of procedure to the diverse pro- 
ceedings under these Acts, inasmuch 
as such proceedings may vary from 
comparatively simple matters, such as 
an application by an investment com- 
pany for an exemption from a require- 
ment for the filing of a quarterly re- 
port (see Investment Company Act, 
Sections 6(c), 30(b) and the rules un- 
der 30(b)), to a proceeding under 
Section 11 of the Public Utility Hold- 
ing Company Act relating to the in- 
tegration or simplification of holding 
company systems wherein hearings 
inight be held over a period of many 
months, thousands of investors might 
be affected and numerous complicated 
questions would have to be deter- 
mined. It has been necessary to pro- 
vide in the Commission’s Rules of 
Practice for the modification of gen- 
eral provisions by specific Commission 
action, as well as to provide specific 
exceptions for particular procedures. 
The work of the administrative 

agencies, unlike that of the courts 
of general jurisdiction, is highly 
specialized. Procedures must con- 
form to and be adequate for the 
unique problems with which the 
agencies deal. Within the Depart- 
ment of Agriculture alone there are 
such varied proceedings as rule-mak- 
ing proceedings, promulgation of 
marketing agreements and orders, 
reparation proceedings, disciplinary 
proceedings, rate-making proceed- 


ings, appeals from inspection, and 
petitions to modify regulations or 
to be exempted from regulations. 
“Even insofar as a single type of 
proceeding is concerned,” Agricul- 
ture‘s General Counsel tells me, “it 
has been our.experience that there 
must be variations in the rules of 
practice due to the varying pro- 
visions of the applicable statutes 
and differences in the organization 
of the administrative agencies. For 
example, the authority to initiate 
disciplinary proceedings may be dele- 
gated by the head of the agency 
under some siatutes but not under 
others, and therefore the rules which 
govern initiation of such proceed- 
ings are necessarily different. Some 
statutes authorize the issuance of 
subpoenas while others do not. The 
absence of the power to subpoena 
may affect other provisions of the 
rules such as those relating to the 
payment of witness fees. Statutes 
dealing with the protection of public 
health or safety may require sum- 
mary action prior to hearing, neces- 
sitating differences in procedural 
provisions.”7 

And when functions of different 
agencies are compared, the difficul- 
ties of obtaining uniformity are even 
more apparent. Let us take a com- 
paratively simple procedural matter 
—the issuance of subpoenas. The 
General Land Office in the Depart- 
ment of the Interior is restricted by 





3. Hearings before the Committee on the Judic- 
iary, House of Representatives, 79th Cong., Ist 
sess., June 21, 25, and 26, 1945, included in Sen. 
Doc. 248, 79th Cong., 2d sess. 

4. | asked the general counsel of each of o 
dozen leading agencies whether lawyers practicing 
before the agency had suggested changes or modi- 
fications of procedures to conform with those of 
other agencies. In no case was the question an- 
swered in the affirmative. Several stated that the 
advice of practitioners had been asked prior to the 
promulgation of rules. See, e.g., letters to the 
author from Emory T. Nunneley, Jr., General Coun- 
sel, Civil Aeronautics Board, dated August 5, 1948; 
Bradford Ross, General Counsel, Federal Power 
Commission, dated August 4, 1948; James L. Dough- 
erty, General Counsel, Reconstruction Finance Cor- 
poration, dated August 9, 1948. 

5. Letter of July 15, 1948, to the author, from 
William T. Kelly. 

6. The peculiar nature of radio and communica- 
tions activities raises procedural problems not com- 
mon to most agencies. The Federal Communica- 
tions Commission studied rules of other agencies 
before formulating theirs but found that very few 
could be incorporated. Letter to the author from 
Benedict P. Cottone, General Counsel, Federal 
Communications Commission, dated August 5, 1948. 

7. Letter to the author, dated August 6, 1948, 
from W. Carroll Hunter. 
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statute (43 U.S.C. 102) in the issu- 
ance of a subpoena to the radius of 
the county in which attendance is 
required. Numerous other agencies 
are bound by no such limitations. 
[he Securities and Exchange Com- 
mission, for instance, may find it 
necessary to have witnesses travel 
thousands of miles to the place of 
hearing. The difference in needs 
varies in accordance with the type of 
proceeding and the importance of 
the issues involved. 


Io say, therefore, that the issuance ° 


of subpoenas is a procedural matter 
of a type suitable for the formula- 
tion of uniform rules is to run the 
risk of ignoring highly significant 
differences in the functions of agen- 
cies and in the tasks and procedures 
specifically outlined for them by the 
Congress. Similar difficulties are 
found with reference to many other 
fields, such as the hearing process.8 
As Edward E. Odom, Solicitor of 
the Veterans’ Administration, points 
out:9 
It would be the height of absurdity 
to require the same formality of pro- 
cedure in connection with the several 
million adjudicative actions taken by 
the Veterans’ Administration annually 
with respect to gratuitous benefits as 
would be appropriate for the applica- 
tion of a common carrier to the Inter- 
state Commerce Commission for per- 
mission to increase rates. 

To give but a few additional ex- 
amples: In emergencies the Securities 
and Exchange Commission finds it 
necessary to act on an ad hoc basis 
and waive all the requirements of 
its rules of practice. A prompt de- 
termination in a particular case is 
thus obtained. Stop-order proceed- 


ings where time is necessarily of the 
essence are a typical example of such 
emergency situations. Similarly, the 
Commission’s rules provide that 
hearings for the purpose of taking 
evidence shall be stenographically 
reported and a transcript made a 
part of the record. In other agencies 
such as the Board of Immigration 
Appeals, which has numerous brief 
hearings, a summary statement is 
sufficient and word by word tran- 
scripts would be a waste of time. 


2. Would compulsory procedural 
uniformity increase or decrease the 
danger of administrative confusion? 
—Uniform rules of procedure would 
limit the agencies in permitting spe- 
cial treatment of unusual types of 
cases, unless the rules contained so 
many exceptions as to make them al- 
most meaningless—or unless individ- 
ual agencies were permitted to vary 
the provisions of such rules by order, 
which would result in numerous 
time-consuming applications. It is 
hard to see, moreover, how it would 
be possible to avoid supplementation 
of general rules by more _ particu- 
larized rules for each agency. In 
view of the vast number of types 
of proceedings, as well as the varia- 
tions within each type, the resulting 
document containing the whole body 
of rules and exceptions would be ex- 
ceedingly lengthy and cumbersome. 

Roger Foster tells me that of late 
the procedure in most cases before 
the Securities and Exchange Com- 
mission has been governed by stipu- 
lation of the parties. “In many 
cases,” he says, “the parties agree 
that the omission of requirements 
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contemplated by the Administrative 
Procedure Act expedites the hand- 
ling of the particular matter without 
in any way impairing their essential 
rights. In view of this experience 
under the Administrative Procedure 
Act,” he continues, “it is difficult 
to ascertain what useful purpose uni- 
form rules might serve . . . Uniform- 
ity might be thought to make prac- 





8. To quote Alanson Wilcox of the Federal Se- 
curity Agency: “‘Consider, for example, a hearing 
to determine whether a claimant has been properly 
denied an old age and survivors insurance benefit; 
a hearing on a proposed food standard, which 
will affect all producers and consumers of the food 
in question; and a hearing to determine whether o 
state has ceased to conform to the conditions en- 
titling it to funds under a grant-in-aid statute.” 
(Letter to the author, dated July 30, 1948.) 

9. Letter to the author, dated August 4, 1948. 

10. Another example: The Department of the 
Interior handles numerous Indian probate proceed- 
ings. Uniform rules requiring formal procedures 
for adjudications would be undesirable inasmuch 
as the government acts merely as referee. (Letter 
to author from Solicitor Mastin G. White, Depart- 
ment of the Interior, dated August 4, 1948.) 





Concerning the Author: George Thomas Washington has 
served as Assistant Solicitor General of the United States since 
July of 1946 and was the Acting Solicitor General from Octo- 
ber, 1946, until July, 1947; during that period he represented 
the United States before the 1946-47 term of the Supreme 
Court. He was born in Cuyahoga Falls, Ohio, in 1908 and 
was graduated from Yale in 1928; he went to Oxford University 
as a Rhodes scholar and received a B.Litt. (law) degree in 
1931. Returning to Yale Law School, he was awarded an 
LL.B. cum laude in 1932. He practiced law in New York City 
until 1938 when he became professor of law at Cornell Uni- 
versity. In 1942 he was a special assistant to the Attorney 
General in prosecution of the eight Nazi saboteurs who landed 


from submarines. In that same year he went to the Middle 
East as chief of the lend-lease mission to Iran, and remained 
there until 1944, when he was reappointed as a special 
assistant to the Attorney General. He has served as legal 
adviser to the United States delegation to the Economic and 
Social Council of the United Nations and to the Conference 
on Freedom of Information and the Press, held in Geneva in 
1948 He is the author of Corporate Executives’ Compensation 
and numerous articles on legal subjects. 

Mr. Washington is a descendant of Colonel Samuel Wash- 
ington, a brother of the first President, and represents George 
Washington in the Society of the Cincinnati as the nearest 
living relative. 
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tice before numerous federal agen- 
cies simpler by eliminating the neces- 
sity for individual practitioners to 
familiarize themselves with various 
sets of rules. I believe, however, that 
problems involved in the application 
of general rules governing all agen- 
cies to specific procedures of individ- 
ual agencies would generally require 
considerably more effort on the part 
of the practitioner than obtaining 
and referring to rules tailored to the 
specific procedure in which he might 
be interested.’’!! 

Is it not likely that in holding 
out the prospect of simply learning 
one set of uniform rules we will 
not in fact offer real simplification 
of practice before numerous agen- 
cies? Would we not thus require 
more effort on the part of the prac- 
titioner because of the difficulty he 
will encounter in applying general 
rules to the specific procedures of 
individual agencies? 

3. Is there real justification for 
the effort and expense which would 
be required in formulating uniform 
rules that would be adapted to the 
diverse subject matter dealt with by 
administrative agencies? —We have 
seen that many special agency pro- 
cedures have been adopted by reason 
of practical necessity. Other special 
procedures are required by express 
statutory mandate. For example, by 
reason of statutory limitations, the 
Federal Trade Commission could 
not adhere to a rule that all allega- 
tions of a complaint not specifically 
Pro- 
cedure under the Public Contracts 
ineligible to 


denied are taken as admitted. 
Act makes violators 
receive further government contracts 
unless the Secretary of Labor recom- 
mends otherwise. This function of 
the Secretary cannot be delegated; 
accordingly, the rules of practice 
make provision for appeal to the 
Secretary rather than to the Admin- 
istrator of Wages and Hours on the 
question of ineligibility.!? 

Other instances familiar to all of 
us (for example, the requirements 
of the Taft-Hartley Act) and too 
numerous to mention here in detail 
are illustrative of statutory require- 
ments as to procedure.'3 Congres- 
sional mandates of this kind cannot 
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be presently ignored—or lightly rec- 
ommended for repeal, solely in the 
interest of uniformity. If to this 
group of required procedures we add 
those procedures which have been 
adopted because of the peculiar 
needs of particular agencies, we 
eliminate a considerable portion of 
the body of procedure which is read- 
ily available for incorporation into a 
uniform code. To produce any fur- 
ther uniformity than at present ob- 
tains in procedures required by 

would entail considerable 
amendment of the statutes govern- 
ing the agencies. While such a task 
is not too extensive for accomplish- 
ment, in my view it is not likely to 
be productive. Added to the fore- 
going is the difficulty which arises 
in the necessity for classifying func- 
tions for procedural purposes. Such 
broad classifications as regulatory, 
non-regulatory, accusatory and non- 
accusatory, do not furnish a sound 
basis for grouping governmental 
functions. Yet further break-downs 
dissipate the likelihood of finding 
similarities suitable for treatment by 
uniform regulation. 

The conclusion seems inescapable, 
therefore, that only the most routine 
procedures are suitable for uniform 
treatment. The effort and expense 
necessary to produce a code of uni- 
form procedure are not justified if the 
code must concern itself with such 
items as the size of paper to be used 
in briefs, the number of spaces be- 
tween lines, the opening and closing 
time for hearings and the like. And 
as we have noted heretofore, even 
such routine matters as issuing sub- 
poenas and taking stenographic re- 
ports have been regulated by statute 
for certain agencies. We cannot as- 


statute 


sume that congressional determina- 
tions on such matters should be given 
little weight or would be readily 
repealed. 

4. Would not a code of uniform 
procedure binding upon all admin- 
istrative agencies cause oppressive 
inflexibility of procedure?—Possibly 
the most outstanding virtue of the 
administrative process is its flexibil- 
ity. Yet it must be conceded that 
under uniform rules there would al- 
most certainly be a time lag with 





regard to amendments to the body 
of uniform regulations. Let us say, 
for purposes of illustration, that it 
is possible to prepare a set of uni- 
form rules which will not unduly 
interfere with the work of govern- 
ment agencies. And let us say that 
it appears satisfactory to the agencies 
and to the public at a given date. 
Now suppose that following that 
date improvements are _ indicated 
which will expedite the work of one 
agency. If it were not necessary to 
the usefulness of that im- 
provement to all agencies participat- 
ing in the uniform code, the im- 


canvass 


provement could become immedi- 
ately effective in the originating 
agency. Instead of that there is a 
likelihood not only of a time lag 
in amending the code, but even more 
the possibility that the 
amendment will not be undertaken 
because of the obstacles to be en- 
countered in obtaining agreement 
as to language, effect, and so forth. 

Sweeping proposals for uniformity 
of rules of procedure may thus prove 


serious, 


to be impractical, confusing, expen- 
sive, and productive of undue rigid- 
ity. While some of these results can 
no doubt be avoided, the problems 
involved must be approached with 
the utmost care. 

If practitioners believe that 
changes in the present rules are de- 
sirable, the first step would seem to 
be to request the individual agencies 
to make those changes. A degree of 
uniformity could be expected to fol- 
low in the natural course of events. 
Further uniformity might be an ex- 
I do 
not believe a statutory commission, 


pensive and dubious luxury. 


with power to enforce complete uni- 
formity, is the solution. The prac- 
tical experience of lawyers in dealing 
with the various agencies should first 
be focused on the problem. The 
Section of Administrative Law might 
well undertake the task of bringing 
together that body of experience. 





11. Letter to the author, dated August 9, 1948. 

12. Letter to the author, dated August 2, 1948, 
from William S$. Tyson, Solicitor of Labor. 

13. David P. Findling, Associate General Coun- 
sel, National Labor Relations Board, characterizes 
the statute under which the Board operates as ‘a 
primary obstacle to uniform procedures’’. (Letter 
to the author dated August 9, 1948.) 
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® On October 10 one of the foremost 
lawyers of America in active practice 
was eighty years old. A few evenings 
before, he was the guest at a dinner 
given in his honor at the University 
Club in New York City, by the Board 
of Directors of the United States Steel 
Corporation, of which the Chairman 
is now Irving S. Olds, who left the 
law firm of White and Case to be- 
come successively the chairman of 
the Finance Committee, President, 
and Chairman of the Board, of that 
great enterprise. Governor MILLER 
has for many years been general 
counsel for “Big Steel’, as well as a 
director and member of the Finance 
Committee; and the dinner brought 
together the present officers and di- 
rectors of the company; former ofh- 
cials such as Myron C. Taylor and 
Edward R. Stettinius, the heads of 
many large American industries, the 
senior active partners in about twen- 
ty metropolitan law firms, and sev- 
eral judges and retired judges and 
former public officials with whom 
the honor guest had been closely 


identified during his judicial and po- 


litical career. 

It was truly a notable gathering in 
tribute to an able and outspoken 
American lawyer, who had been en- 
gaged in the argument of important 
appellate cases during the week of 
his eightieth birthday. During recent 
months the burdens of professional 
advice resting on him have been 
unusually difficult and onerous, be- 
cause of his responsibility for ad- 
vising the steel corporation and other 
clients as to the interpretation and 
application of the Supreme Court’s 
revolutionary decision overturning 
American industry's price system, in 
the “‘basing-point” case against the 
Cement Institute. 

Nathan L. 
Solon, in Cortland County, in central 
New York State, on October 10 in 
1868. He was graduated from the 
(N. Y.) Union School in 
1883 and from the Cortland Normal 
School in 1887. He then taught in 


MILLER was born in 


Groton 


public schools for two years, learned 
law by reading and studying it the 
hard way, and obtained admission to 
the New York Bar in 1893. He then 
formed the firm of Dougherty and 
Miller, in Cortland, and practiced 
law actively in that county and in 
Central New York until 1903, serving 
meanwhile as school commissioner in 
the county’s first district from 1894 
until 1900 and as corporation coun- 
sel of Cortland in 1901-02. 

In 1902 MILLER became Comptrol- 
ler of the State of New York, and his 
rise to state and national reputation 
began. In November of 1903 he be- 
came a justice of the Supreme Court 
of the state for the Sixth Judicial Dis- 
trict; and he held that office until his 
elevation to the Court of Appeals of 
the state in 1913. Meanwhile, he had 
served with distinction as a justice 
of the Appellate Division of the 
State Supreme Court, in the Second 
Department (Brooklyn, Westchester 
and Long Island) from 1905 to 1910, 
and in the First Department (Man- 
hattan and the Bronx) from 1910 
until his promotion to the Court of 





Appeals. Throughout his judicial 
service he was generally regarded as 
one of the ablest jurists in the courts 
of his state; and his elevation to the 
Supreme Court of the United States 
was predicted and hoped for by 
many of the Bar. 

In August of 1915, MILLER re- 
signed from the Court of Appeals, 
and resumed the practice of law in 
Syracuse considerably but not exclu- 
sively as counsel for chemical con- 
cerns. He quickly won and held a 
commanding position as a trial and 
appellate lawyer and a trusted coun- 
sellor. In 1920 he was nominated for 
election as Governor of the state, and 
defeated Alfred E. Smith, who had 
vanquished Governor Charles S. 
Whitman’s third-term ambition in 
1918. In two years MILLER achieved 
a reputation as one of New York's 
best Governors; but in 1922 the poli- 
tical tide was running in the other 
direction and Alfred E. Smith was 
returned to the post from which 
Governor MILLER had ousted him. 

After his retirement as Governor 
at the beginning of 1923, he came to 
New York to practice law, and formed 
and headed the firm of Miller and 
Otis, and later the firm of Miller, 
Otis and Steele. Two years subse- 
quently he became general counsel 
for United States Steel, to succeed 
the late Richard Lindaberry, but 
stayed in general practice, Some years 
later the firm was combined with 
that headed by the late William B. 
Hornblower, which had included 
such notable lawyers as Lindley M. 
Garrison, Charles A. Boston, Carl 
Owen, Harold J. Gallagher, and (af- 
ter the 1940 election) the late Wendell 
Willkie. Early in 1940, being more 
than seventy years old, MILLER re- 
tired as head of the firm and general 
partner, but he has remained as its 
active counsel. 

In politics Miter has been for 
many years a leader and valued 
adviser of the Republican Party 
and of its state and national offi- 
cials. He has been a member of 
our Association since 1913, and has 
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been active in the New York State 
Bar Association, of which he was 
1921-22, 
life member of its 
Executive Committee. He has shown 
much interest from time to time in 
the New York City bar associations. 
The his eightieth 
birthday by the notable company of 
his friends was a heart-warming oc- 
casion which touched him deeply and 
reflected the high esteem in which 


President in by virtue of 


which he is a 


celebration of 


he is held as a jurist, practicing law- 
yer, and outspoken champion of 
\merican ideals of liberty and law. 

In the summation of an intricate 
case after trial, or in the argument 
of an appeal, Mitter has methods 
skills 
study and emulation by young and 
old of the Bar. He speaks without 
notes, and so with marked concen- 


and which are worthy of 


tration on the court or jury; he 
seems to think along with them, 
and the flow of thought is never 
broken by pauses to look at notes. 
His argument is most carefully 
arranged and outlined in his mind, 
and this clarity and systematic de- 
velopment stands out in the oral 
argument. He masters every detail 
of the refer to it 
instantly if need arises, but he keeps 


record and can 


his emphasis on what seem to him 
to be the controlling facts. He does 
not strive for smoothness or polish 
of presentation, but for cogency and 
force, with strong overtones of 
protest if he believes injustice has 
been done or settled law ignored. 

Often he has led associate counsel 
to wonder whether his technique of 
argument conforms to the 
much-discussed British concept of 
an advocate’s function of presenting 
his client’s case and not at all his 
own views. When he undertakes to 


argue a case, he works prodigiously 


now 


until he finds what seems to him to 
sound and_ probably 
winning grounds. After that or aside 
from that, nothing else seems to 


be clearly 


have 
dubious points in the brief. If he 
thinks they are unsound or doubt- 
ful, he will not argue them; and he 
informs his associates that he will 
have to tell the court what he thinks 


matter. He does not wish to 
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about them, if the court asks him. 
A point or two on which he thinks 
he can win seem to be all he wants 
in a brief. 

And then the mental attitude in 
which he usually puts himself, in 
relationship to the court and the 
case, is interesting as well as effec- 
tive. He seems to say to the court, 
in effect: “I sat on the bench for a 
good many years and worked on a 
lot of cases, just as you are going to 
do on this one. Now I am down 
here, and not up there; and I have 
done a lot of work on this case and 
have gone into it very thoroughly 
in the same way I would have done 
if I were still a judge. So it may 
help you if I tell you what I found 
in this record and these briefs and 
how the questions of law here work 
out in my mind.” So he talks quietly, 
earnestly, with 
accuracy as to what is in the record 
and what courts have held, all as 
though he were still a judge pacing 
the floor of a conference room and 
thinking aloud with fellow-members 
of the court. And when he 
finished you realize that he has made 
a powerful presentation of the points 
on which judges will find it hard to 
deny validity to his client’s case. 
That kind of a lawyer was of course 
warmly affectionately 
greeted by such a group of friends 
as were for his 80th 
birthday. 


fairly, scrupulous 
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® Because everything which pertains 
to the functioning and cooperation 
of the lawyers of Canada through the 
Canadian Bar Association is impor- 
tant to the lawyers and people of the 


United States at this grave juncture, 
and because the president of the 
Canadian Bar Association for 1948-49 
will doubtless be an honored visitor 
at our Association’s St. Louis meet- 
ing next September and will be meet- 
ing with officers of our Association 
before then, we welcome to the Jour- 
NAL and this department the vigorous 
and pleasing personality of President 
McCuaie, K. C., a lawyer from Can- 
ada’s great Western area, an expo- 
nent of active cooperation between 
the two bar associations for common 
objectives for which they voted at 
their 1948 meetings (34 A.B.A.]. 881; 
October, 1948). We wish that all our 
readers may feel that they know him 
better and have gained confidence in 
his leadership as a worthy successor 
to John T. Hackett, K.C., M.P., and 
the line of splendid lawyers and ju- 
rists who have honored and graced 
our meetings and have contributed 
much to our counsels. 

McCualic practices his profession 
at Edmonton, in the Province of 
Alberta, where he has lived for the 
past thirty-five years. Born at Bains- 
ville, Ontario, in the County of Glen- 
garry, which is about fifty miles west 
of Montreal on the north bank of the 
St. Lawrence River, he is the eldest 
son of the late Duncan D. McCuaig 
and Catherine McIntosh McCuaig. 
He attended high school at Williams- 
town in his native county, after which 
he entered Queen’s University, at 
Kingston, from which he was grad- 
uated in 1913. 

His law course at Edmonton was 
interrupted by World War I, in 
which he served in the 53rd Battery 
of the Canadian Field Artillery, made 
up of students of Queen’s and To- 
ronto Universities. He was called to 
the Bar of Alberta in 1919 and was 
created a King’s Counsel in 1934. 
He has been a Bencher of the Law 
Society of Alberta since 1935 and is 
a past President of the Edmonton 
Bar Association, 

McCuaic has been a member of 
the Canadian Bar Association for 
many years and has served on var- 
ious of its committees, including the 
Conference on Uniformity of Legisla- 
tion (for five years), He was for two 
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years a Provincial Vice President of 
the Canadian Bar Association (for 
\lberta), during which time the 
membership of the Alberta Bar in 
the national body rose to a percent- 
age higher than that of any other 
province. 

McCuaic attributes his interest in 
the Association in large measure to 
the influence of the late Sir James 
Aikins, of Winnipeg, founder of the 
Canadian Bar Association and its 
President for many years, who ex- 
tended him a characteristically warm 
welcome when he attended his first 
annual meeting in Montreal shortly 
after the first World War. 

He is a Presbyterian in religion, 
a Kiwanian, a member of the May- 
fair Golf and Country Club and of 
the Edmonton Club. He is past Pres- 
ident of the Edmonton Burns Club, 
and has been active in other fields of 
public service in Edmonton, includ- 
ing the Family Welfare Bureau, of 
which he was President for two years, 
He is presently a director and Vice 
President of the Community Chest 
of his city. 

He was married in 1919 to Hazel 
Elizabeth Rutherford, the only 
daughter of the late Alexander Cam- 
eron Rutherford, K.C., LL.D., of 
Edmonton, the first Premier of Al- 
berta, and Mattie Birkett Ruther- 
ford. There are four children of the 
McCuaic’s marriage—Eric McCuaig, 
of Edmonton, who is a member of his 
father’s firm, Mrs. Thomas Edward 
Bate, Helen McCuaig, and Harwood 
McCuaig, all of Edmonton. 

Of the seven children in the fam- 
ily into which McCuaic was born, 
four are graduates of Queen’s and two 
of McGill University. Three of his 
brothers are members of the medical 
profession, of whom two practice 
in New York and one, Dr. C. Homer 
McCuaig, is a professor in the med- 
ical faculty at Queen’s. 

The Canadian Bar Association is 
made up of members of the Bar in 
the different provinces of the Do- 
minion, Notaries of the Province of 
Quebec are also elegible for member- 
ship, The 1949 annual meeting is 
scheduled to be held at the Banff 
Springs Hotel. 






McCuaice’s early life in Glengarry 
was spent in surroundings where 
members of the two historic races, 
the French and the Scottish high- 
landers, lived beside each other for 
generations back in friendly inter- 
course, each respecting the other's 
traditions. He is a firm believer in 
the bonne entente. He regards the 
Canadian Bar Association as a pow- 
erful influence in the Dominion in 
maintaining high ethical standards 
among Canada’s 9000 lawyers, in 
promoting legal education, sound 
laws, greater uniformity in those 
statutes which are common to all 
provinces, and an enlightened policy 
as to international law and relation- 
ships. He believes that Canada’s Su- 
preme Court Act should be amended 
to provide that the Dominion Su- 
preme Court should hold sittings in 
one central point in Western Canada 
and one in the Maritimes, as well 
as in Ottawa, and that its jurisdic- 
tion should be extended. He fore- 
sees the day when the Supreme Court 
will be in all respects the court of 
last resort in and for Canada. 


Charles E. 
CLARK 





Harris & Ewing 
= This member of our Association 
since 1927, Circuit Judge of the 
United States Court of Appeals for 
the Second Circuit, has been ap- 
pointed by President Truman Chair- 
man of the President’s Advisory 
Commission on the Relation of 
Federal Laws to Puerto Rico. The 
Commission, formally established on 
October 5 by Executive Order No. 
10005, is charged with the task of 
recommending to the President 
which statutes of the United States 
should be declared inapplicable to 
Puerto Rico because of local con- 
ditions, a power which the 80th 
Congress gave the President by 
amendment (Section 6 of Public Law 
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362) to the Puerto Rican Organic 
Act. The President cannot, however, 
exempt Puerto Rico from the opera- 
tion of any federal statute which by 
its terms is expressly applicable to 
the island. 

Membership on the Commission, 
in addition to Judge CLARK, in- 
cludes: J. T. Pinero, Governor of 
Puerto Rico; Luis Negron Fernandez, 
Attorney General of Puerto Rico; A. 
Cecil Snyder, Justice of the Supreme 
Court of Puerto Rico; Benicio San- 
chez Castano, a member of the Puerto 
Rican Bar; Jorge Cordova Diaz, 
former Justice of the Supreme Court 
of Puerto Rico; George T. Washing- 
ton, Assistant Solicitor General of the 
United States; Mastin G. White, 
Solicitor of the Department of the 
Interior; and James P. Davis, Direc- 
tor of the Division of Territories and 
Island Possessions of the Department 
of the Interior. Irwin W. Silverman, 
of the Department of the Interior, is 
general counsel for the Commission. 

The Commission will make a 
thorough examination of the large 
body of federal statutes applying to 
Puerto Rico, and at the same time 
it will invite suggestions from inter- 
ested persons and groups as to 
statutes requiring intensive con- 
sideration by the Commission. 
Insular and federal agencies, bar 
associations, chambers of commerce, 
and labor organizations will be 
asked to submit detailed statements 
as to the statutes concerning which 
they favor or oppose local applica- 
bility. After studying a statute or a 
group of statutes, so that it has a 
background of information concern- 
ing their application to Puerto Rico, 
the Commission will hold public 
hearings, both in the island and the 
United States, before formulating 
definite recommendations for the 
President. 

The Chairman of the Commission 
has had a long and useful career as 
practicing lawyer, law school pro- 
fessor, and judge. Born in Wood- 
bridge, Connecticut, in 1889, he was 
graduated from Yale College in 1911 
and Yale Law School in 1913, ad- 
mitted to the Connecticut Bar in 
1913, and practiced law in New 
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Haven until 1919, when he joined 
the faculty of the Yale Law School, 
of which he was Dean from 1929 until 
1939. He was awarded an honorary 
M.A. degree by Yale in 1923, and 
LL.D’s by the University of Colorado 
in 1934 and Gettysburg College and 
Tulane University in 1935. He was 
appointed to the United States Court 
of Appeals for the Second Circuit 
in 1939. 

Since 1935 Judge Criark has been 
reporter of the Advisory Committee 


12 


of the United States Supreme Court 
on the Federal Rules of Civil Pro- 
cedure. In his own state of Connecti- 
cut he was from 1931-39 on the 
Legislative Commission on Jails and 
from 1935-37 Vice Chairman of the 
Commission on Reorganization of 
State Departments. He was president 
of the Association of American Law 
Schools in 1933. 

Judge Clark is the author of Code 
Pleading (1928), Real Covenants 
(1929), and Cases on Pleading and 
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| Harry W. Jones, Editor-in-Charge 








“Oversight’’ Function of Congressional Standing Committees 
* A constant objective of the capable legislative draftsman is to express the statutory 
policy precisely enough and in sufficient detail to make the act in and of itself under- 


standable and enforceable with a minimum of subsequent rule-making and interpreta- 


tion. A well-drawn statute descends to regulatory particulars to the fullest extent 


practicable. But the limits of human foresight and the complexity of the subjects with 


which federal legislation must deal make it inevitable that Congress must on occasion 


delegate substantial powers to executive and administrative agencies. In this situa- 


tion, the responsibility of Congress does not end when the enrolled bill goes to the 
President for signature. The function of maintaining surveillance over the exercise of 


delegated powers is as important in the work of Congress as the function of law- 


making itself. 





#"What has come to be known as 
“oversight” of the policy decisions 
of executive officers figured promi- 
nently in the work of the 80th Con- 
gress, as, for example, in the creation 
of the three special “watchdog com- 
mittees” described in the August 
“Department of Legislation” (34 A. 
P.A.]J. 726; August, 1948). General 
authority for the oversight of admin- 
istrative action is assigned to the 
standing committees of the House 
and Senate, each within the area of 
its legislative jurisdiction, by the ex- 
press terms of the Legislative Re- 
organization Act of 1946. The 1945 
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report of the Joint Committee on the 
Organization of Congress stressed 
this continuing surveillance function 
as one of the principal responsibil- 
ities of each standing committee. 
The available evidence is that most 
of the committees, within existing 
staff limitations, have accepted the 
responsibility with seriousness and 
determination. 

During the hearings on the Legis- 
lative Reorganization Act, and on 
several occasions since that Act be- 
came effective, proposals have been 
made to centralize responsibility for 
the oversight of executive action in 


Procedure. He is co-author of Probate 
Law and Practice in Connecticut 
(1915, supplement 1929), Cases on 
Partnership (1932), Law and Legal 
Institutions (1933), A Study of 
Law Administration in Connecticut 
(1937) . He was editor of A Study of 
the Business of the Federal Courts, 
published in 1934 in two volumes, 
and was instrumental in the drafting 
of the Uniform Principal and Income 
Act. He has contributed on numerous 
occasions to law reviews. 


a single standing committee of each 
House of Congress, or in one joint 
committee. Representative Howard 
Smith, of Virginia, has urged for sev- 
eral years the appointment of a per- 
manent joint committee to investi- 
gate all complaints that executive 
agencies have proceeded beyond the 
authority granted by law. Senator 
McClellan made a similar suggestion 
during the hearings last February at 
which the Senate Committee on Ex- 
penditures in the Executive Depart- 
ments undertook an evaluation of 
the first year’s experience with the 
Legislative Reorganization Act. It 
may be a straw in the wind that the 
Committee on Expenditures in the 
Executive Departments sponsored the 
introduction of a Senate bill which 
would change that Committee’s name 
to the more inclusive title of Com- 
mittee on Government Operations. 


Advantages and Disadvantages 

in Centralizing Oversight Function 
Centralization of the oversight func- 
tion would undoubtedly enable the 
single responsible committee to de- 
velop incisive investigative methods, 
but there are strong reasons why the 
function should be left distributed 
among the existing standing commit- 
tees. Fair judgment and effective 
criticism of a controversial agency 
program must be based upon a thor- 
ough grasp of the problems with 
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which the agency is confronted and 
of the course of development of the 
governing legislation. Only the mem- 
bers and staff of the committee with 
continuing legislative jurisdiction 
will have the substantive knowledge 
necessary to meet the agency’s officers 
in a battle of the experts. 

A further point, raised by former 
Senator LaFollette, is that specialized 
committee investigation involves a 
duplication of Congressional effort. 
\dministrative misconduct uncov- 
ered by a specialized investigating 
committee cannot be corrected by 
remedial legislation until the situa- 
tion has been communicated in detail 
to the committee possessing legisla- 
tive jurisdiction. There are a few 
fields—appropriations, expenditures, 
and administrative procedure—in 
which investigation must cross the 
lines of committee jurisdiction, but 
this writer’s conviction is that the 
oversight function is best performed 
by the committee with substantive 
authority. 


Standing Procedures Needed 

for Oversight Committees 

What practical steps are necessary 
to equip the several standing com- 
mittees for really effective supervision 
of executive action? The first and ob- 
vious requirement is a sharp increase 
in the number of qualified and re- 
spectably paid committee staff assist- 
ants. Even the 79th and 80th Con- 
gresses were over-cautious about pro- 
viding the legal and other technical 
staff help needed to enable the com- 
mittees of Congress to do a thorough- 
going job of checking on the exercise 
of delegated powers by the agencies 
and bureaus within each committee’s 


field of authority. 

Once the committees have been 
adequately staffed, Congress should 
establish regular procedures by which 
individual members of Congress are 
to refer all constituent complaints to 
the appropriate committees for in- 
vestigation and corrective action. 
This channeling of all complaints to 
the committees would accomplish a 
great saving in the time of individual 
Congressmen and would give each 
committee a comprehensive picture 
of challenged agency programs. Com- 
mittee inquiry would almost always 
be more effective than individual 
member intervention with the agen- 
cies involved, since the committee’s 
action would be more consistent and 
better informed, and might, if neces- 
sary, include the reporting to Con- 
gress of corrective legislation. Of 
course, the proprieties of representa- 
tive government would require that 
the individual Congressman refer- 
ring a complaint be kept in touch 
with the progress of the committee’s 
inquiry and be assured the right to 
conduct any necessary follow-up cor- 
respondence with his constituent. 


British Parliamentary Questioning 
Not Profitable for Congress 

There is another readily available 
device which would point up in dra- 
matic fashion the responsibility of 
ine committees for continuing sur- 
veillance of administrative action. 
Representative Kefauver and others 
have repeatedly urged that Congress 
adopt the British parliamentary pro- 
cedure of having Cabinet members 
appear on the floor of the House of 
Commons for questioning. In view 
of our own and quite different Con- 


Department of Legislation 


gressional institutions, it might be 
more profitable to have Cabinet offi- 
cers and independent commission 
heads appear regularly at committee 
public hearings for questioning con- 
cerning their stewardship. Congress- 
men not members of the committee 
conducting a particular question pe- 
riod could be given an opportunity 
to submit questions in writing for 
screening by the committee, and a 
transcript and readable digest of each 
committee question period could be 
distributed to the full membership. 
A much wider range of questioning 
would be possible before the com- 
mittees than if all Cabinet officers 
were summoned to the floor of Con- 
gress. The public education objec- 
tives sought by the Kefauver proposal 
should be attainable by this less 
ambitious arrangement, since the 
searching questioning of a Cabinet 
officer at a committee hearing would 
be given fully as complete press and 
radio coverage as would be secured 
if the interrogation were conducted 
before Congress as a whole. 

Cabinet officers and other high 
ranking administrators are in the 
habit of appearing from time to time 
before Congressional committees in 
support of the new legislation and 
appropriations which they believe 
necessary for the effective operation 
of their agencies. Regular and sys- 
tematic questioning of the same ex- 
ecutive officers concerning the use 
which they have made of the author- 
ity conferred upon their departments 
might contribute greatly to Congres- 
sional-executive understanding and 
would certainly serve as an effective 
check on possible oppressive use of 
delegated powers. 
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On NoveMBER 19 AMERICAN law- 


yers everywhere will do well to 
pause and think about one of their 
number who, eighty-five years ago on 
that day, went as President of the 
United States to the battlefield at 
Gettysburg in Pennsylvania and 
gave in simple diction the deathless 
message which today is the inspired 
challenge to dictators everywhere— 
the mighty resolve “that government 
of the people, by the people, for 
the people, shall not perish from the 
earth”. The prairie lawyer and his 
immortal address should be revered 


in all times and places. 
ae 

THE “BATTLE OF THE BALLOTS” 
being over, what is said here will 








have juridical rather than political 
significance. The much-discussed 
proposal by President Truman that 
he send Chief Justice Fred M. 
Vinson to Moscow to negotiate with 
Marshall Joseph Stalin regarding 
international control of atomic 
energy and other elements of the 
impasse between East and West was 
criticized vigorously and chiefly as 
a “by-passing” of our close coopera- 
tion with the British Common- 
wealth, France and China. To law- 
yers and judges vitally interested in 
keeping the federal judiciary out of 
the political operations of the 
executive branch of government, the 
proposal had a further aspect. The 
House of Delegates of our Associa- 
tion voted emphatically last Feb- 
ruary 23 (34 A.B.A.J. 342; April, 
1948) its support of the O’Hara bill 
(H.R. 129 in the 80th Congress) to 
make it “unlawful for any judge 
appointed under the authority of 
the United States, except when 
specifically authorized by law, to 
accept, hold, or discharge the duties 
of any other office or employment 
under or for the United States while 
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holding office as such judge”. The 
House of Delegates even favored 
applying the prohibition to accept- 
ance of office or employment under 
state authority also. Enactment of 
the O’Hara bill would give protec- 
tion to a conscientious federal jurist 
against the importunings of a Presi- 
dent on whom his chances for pro- 
motion in judicial office probably 
depend; it would enable any federal 
judge to say that he would not and 
could not accept any appointment 
extraneous to his judicial duties 
unless the Congress has so au- 
thorized or will so authorize. In the 
case of Chief Justice Vinson, the 
proposal by a candidate in the midst 
of a political campaign to take him 
away from the great Court during 
early weeks of a momentous term 
and to plunge him into a remote 
and acutely controversial negotia- 
tion for which he had no particular 
background of knowledge or diplo- 
matic experience, the taking effect 
of the O’Hara bill would have 
barred a course which would have 
been so bad for the Court. The 
several measures recommended by 
the House of Delegates on February 
23 as to the federal judiciary deserve 
the early consideration of the Com- 
mittees on the Judiciary in the 81st 
Congress. 


——--}- 
Two OBSERVATIONS in the autumn 


report of the Committee on the 
Judiciary of the Association of the 
Bar of the City of New York, sub- 
mitted to and sustained by the 
membership at the October 19 
meeting, may be of general interest 
to lawyers intent on securing im- 
proved judicial selections. After 
describing the diligent work and 
dramatic success of the Association’s 
emergency committee, headed by 
Eustace Seligman, of Sullivan and 





Cromwell, to protect the Surrogate’s 
Court of New York County, which 
committee took hold and averted 
a situation in which partisan nomi- 
nations lacking in qualifications 
were about to be made by both 
parties, the Committee on_ the 
Judiciary, of which Bethuel M. 
Webster is Chairman, referred to 
the nomination of candidates of 
exceptionally high character and 
ability by both the major political 
parties, and said: “It seems clear 
that we perform a more effective 
service when we induce the political 
leaders to name desirable candidates 
than when we comment on and 
oppose wuisatisfactory candidates 
selected for political or other reasons 
without our assistance.” Concern- 
ing the appointment of Justice 
Eugene L. Brisach to the Supreme 
Court by Governor Dewey and his 
subsequent nomination for that 
office by both of the major political 
parties, the Committee on the 
Judiciary said that the nominee was 
“qualified”, but added: 

The Committee was not requested 
by the Governor to report on the 
qualifications of Justice Brisach prior 
to his appointment to fill the vacancy 
left by the death of Justice McLaugh- 
lin. We regret that the Association, 
through us, was not given an oppor- 
tunity to assist the Governor on that 
occasion; we think such assistance is a 
protection to the public and to the 
Bar against the possible appointment 
of unfit judges. 





THE CANONS OF PROFESSIONAL 
Eruics promulgated by our Associa- 
tion are being published serially, 
in installments when and as space 
permits, by the Columbus Bar 
Briefs, the animated organ of the 
Columbus (Ohio) Bar Association 
which won a national recognition 
and award from our Association this 
year. 

a an 


THE CONSIDERED OPINION ex- 


pressed by the Canadian and Ameri- 
can Bar Associations (34 A.B.A.J. 
881; October, 1948) to the effect that 
an opportunity should be given for 
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lawyers and people to study criti- 
cally the revised Draft Declaration 
on Human Rights before action 
(oward approving and promulgating 
it is taken in the General Assembly 
of the United Nations, may not be 
heeded. When the Assembly con- 
vened in Paris in September, the 
document, which had been trans- 
mitted to it by the Economic and 
Social Council without approval, 
was referred to Committee No. 3 
Social, Humanitarian and Cultural), 
significantly not to the Legal Com- 
mittee. 

Committee No. 3 has proceeded 
promptly with its 
article by article, of the revision 
prepared by the Commission on 
Human Rights. (For text of the 
revised draft, see 34 A.B.A.J. 910; 
October, 1948.) Mrs. Eleanor Roose- 
velt, Chairman of the Commission 
which prepared the draft and the 
revision, has been representing the 
United States in Committee No. 3. 
That 58-member body has been 
trying to expedite its action on the 
revised draft, but obstacles have 
been reported. Mrs. Roosevelt was 
quoted as saying on October 10 that 


consideration, 


I realize more and more that the 
original position which the United 
States took was wrong. It seems to me 
it would be better to accept the Dec- 
laration even though we see flaws in it 
rather than to amend it too much, 
since amending it might do more 
harm than good. 

On October 18 Committee No. 3 
adjourned for a day or two without 
taking the expected vote on Article 3 
of the revision. The reason for the de- 
lay was stated to be a lack of simul- 
taneous interpreters. Mrs. Roosevelt 
was one of the fourteen delegates 
who did not vote for or against the 
adjournment. The Committee had 
come to the stage of voting on a 
provision offered by the delegate of 
the Soviet Union against the inflic- 
tion of capital punishment in a time 
of peace. The general opinion was 
stated to be that the draft when 
fully approved will contain a dec- 
laration in opposition to capital 
punishment. 

Also on October 18, Mrs. Minerica 
Bernardino, of the Dominican 





Republic, protested that the men 
on the Committee are talking too 
much. “We are now in a crisis,” 
she said, and urged the men to 
“hold back the avalanche of bitter- 
ness” which has turned the Commit- 
tee’s deliberations into a front of 
the East-West “cold The 
dozen or women on_ the 
Committee are said to have been 


*? 
war. 
more 


more reserved and flexible. 

Do the lawyers and people of the 
United States wish this revised Dec- 
laration to be further revised and 
adopted by the General Assembly 
hastily in such an atmosphere, with- 
cut study by the lawyers of Canada 
and the United States? It is not pro- 
posed to submit it for action by the 
Congress of the United States. In 
1949 the proposed Covenant and 
Measures for Implementation will, 
if approved by the Assembly, be sub- 
mitted for ratification by the United 
States Senate. 

If action so precipitate is not 
favored as to the Declaration, those 
who oppose it should let their views 
be known quickly and emphatically 
to the Secretary of State, to the Unit- 
ed States delegation in Paris, and to 
the Chairman and members of the 
Senate Committee on Foreign Rela- 
tions. 


THE CAPACITY OF THE General As- 
sembly and the Security Council of 
the United Nations to lay aside their 
divisions and debates and transact 
business in the amicable manner 
customary in such bodies, was ex- 
emplified again on October 22, when 
they held special morning and night 
sessions to re-elect for nine-year 
terms five judges of the International 
Court of Justice. 

The bicameral system of choice 
produced readily the re-election of 
John Erskine Read, of Canada; Ab- 
del Hamid Badawi Pasha, of Egypt; 
Hsu Mo, of China, and Bohdan 
Winiarski, of Poland. All this was 
regarded as highly satisfactory by 
those who have observec! closely the 
work of the Court and its members. 

Significant political aspects devel 
oped as to the seat of Milovan Zori- 
citch, of Yugoslavia, who was sup- 
ported in both bodies bv the rep- 
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resentatives of the United States. The 
Soviet Union supported Professor 
Antonin Hobza, of Czechoslovakia. 
With this division, the Assembly 
voted for Professor Jean Spiropoulos, 
of Greece, and the Security Council 
chose Sir Benegal Rau, of India. 
After a good deal of negotiation 
leading up to the night session, the 
Russians concluded that they would 
not risk the election of anyone from 
Greece. So the Slav votes were shifted 
to Zoricitch, who then received seven 
votes in the Council, with three for 
Spiropoulos and one for Sir Benegal. 
The re-election of Winiarski, of 
Poland, was said to have lessened the 
Soviet opposition to the return of 
the judge from Yugoslavia. The third 
ballot at the night session in the As- 
sembly accomplished that result. 
The election of October 22 was 
notable and encouraging for the 
future of the International Court of 
Justice in that, for the first time a 
non-member of the United Nations 
took part in the Assembly’s voting. 
This was in pursuance of the Secu- 
rity Council’s recent ruling that in- 
asmuch as Switzerland had adhered 
to the Court and accepted its juris- 
diction, that nation had a right to 
a vote in choosing the judges. 
© 
THE ARGUMENT IN REPLY to Pres- 
ident Frank E. Holman’s address 
before the California State Bar on 
September 18 as to the proposed In- 
ternational Declaration on Human 
Rights, in course of formulation by 
agencies of the United Nations, was 
given in cogent tenor in a full-col- 
umn contribution on the editorial 
page of the New York Times for 
October 20 by Robert S. Marcus, 
Political Director of the World Jew- 
ish Congress. This article has been 
looked on as the authoritative re- 
buttal by and in behalf of the racial 
elements which have been pressing 
for a Covenant or Declaration on 
“human” rights, including economic 
and social gains rather than tradi- 
tional or basic individual rights, un- 
der auspices of the United Nations. 


o——. 

‘THE REVIEW OF Wallace Carroll’s 
Persuade or Perish, in our October 
issue (page 938), did not contain a 
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quotation of two paragraphs which 
may well be set out here. In them a 
working American newspaperman of 
outstanding experience and skill in 
“psychological warfare” or propa- 
ganda as a resource for defending 
free institutions against totalitarian- 
ism summed up his counsel to his 
countrymen. Even as his book should 
put an end to any remaining con- 
troversy or doubt as to the value of 
this weapon, it also reveals his belief 
that there are limits beyond which 
such operations by Americans, how- 
ever skilled and subtle, cannot effec- 
tively go, even as there are condi- 
tions precedent for giving them 
any large-scale effectiveness. Carroll 
makes clear his experience and judg- 
that cannot 
“tell and sell” inadequate, insincere 


ment to be America 
or unworthy national actions, poli- 
cies or practices. It may be that no 
such limitation rests on those who 
would spread a hellish brew of 
hatred, deceit, distrust, envy, despair, 
that arrays nations, peoples, classes, 
groups, against each other and leaves 
them easier prey for communism; 
but Carroll believes that America 
and other liberty-loving nations can 
“sell” their philosophy of freedom 
only if iaey have put their own 
houses in order. To this writer (not 
necessarily to Mr. Carroll on all spe- 
cific details), America’s “‘case’’ before 
the world is impaired by laws violat- 
ed, justice withheld, rights denied, 
“pressure” coddled for 
votes; by agitations to destroy unity 


minorities 


and stir class-conscious and racial an- 
tagonisms; by efforts to discredit our 
institutions of government and the 
leaders of them, through politically 
motivated attacks; by judicial over- 
reaching for areas of power and poli- 
cy-making which belong to the Con- 
gress, not to courts, if our Constitu- 
tion is observed; by governmental 
policies and practices that assail and 
undermine the economic freedom and 
the private enterprise which the 
United States and Canada offer as 
preferable to socialism or collectiv- 
ism. 

So we quote here Wallace Carroll's 
summing up, because we wish it 
could be posted on the office walls 
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and written into the mind and heart 
of every public official, including our 
judges, and every leader of public 
opinion, including our lawyers and 
their bar associations: 


Let us keep our actions in harmony 
with our words. And let us, like our 
forefathers, be ever ready, out of a “de- 
cent respect to the opinions of man- 
kind”, to put our case before the 
world. Finally let us remember that 
only America can defeat America, that 
only we ourselves can turn away the 
ready hands and eager hearts which 
will help us build the House of Peace. 








A MEMBER OF THE Advisory Board 
of the JOURNAL, member of our As- 
sociation since 1931, President Wil- 
liam E. Stevenson, of Oberlin Col- 
lege, successful New York lawyer 
who turned aside from his practice 
and his record in two wars (33 A.B.- 
A.J. 487; May, 1947) to devote his 
talents to educating young men and 
women for the professions and for 
citizenship, has been named by Presi- 
dent Truman to his seven-member 
Committee on Equality of Treat- 
ment and Opportunity in the Armed 
Services, to examine and recommend 
methods and procedures for elimi- 
nating racial discrimination in the 
Armed Forces. The service of “Billy 
and Bumpy” Stevenson with troops 
in World War II was acclaimed by 
Ernie Pyle and others. The chairman 
of the Committee is Charles Fahy, a 
member of our Association since 
1930, former Solicitor General and 
former Legal Adviser of the Depart- 
ment of State (32 A.B.A.J. 277; May, 
1946). 


- 








‘THE FOREMOST PROBLEM for states- 
men in all lands, if civilization is to 
survive, is to provide the means and 
the will or compulsion for resolving, 
by peaceful procedures and accord- 
ing to concepts of fairness and cer- 
tainty which take on the force of 
the conflicts of interest that 
arise between nations, races and eco- 
nomic systems. This involves the im- 
agination, the idealism, the sense of 
practicality, and the sustained effort, 
to work unceasingly toward a world 
juridical order based on the rule of 


law, 






law. In these tasks, the lawyers of this 
and other lands will inevitably take 
leading parts in many capacities; 
world law and a world order based 
on law depend on lawyers schooled 
and adequate for these tasks. To edu- 
cate and train men and women to be 
effective lawyers for tomorrow’s 
world will require institutions which 
are not subsidized or dominated by 
governments, are not organized to 
serve only local or national needs, 
and are able to foresee and produce 
the kind of lawyer-statesmen needed 
for the legal tasks inherent in inter- 
national relationships, in the expan- 
sions of trade and enterprise, and in 
the legal organization of the world 
community as it may come to be. 
From these and related angles the 
Harvard Law School, with its un- 
surpassed libraries and the world- 
wide prestige of its scholars such as 
Story, Ames, Beale, Pound and Hud- 
son, is canvassing an ambitious but 
project for a World 
School of Law. This seems to be a 
far sounder and more necessary step 
forward, or at least a different step, 
than a school of international affairs 
or a school of international law. The 
attracted from many 
countries and trained in what would 
become inevitably a school of world 
law, and the ideas and sense of unity 
and accommodation generated in 
such an atmosphere, would wield an 
inestimable influence for the ad- 
vancement of the rule of law and jus- 


im perative 


young men 


tice in world affairs. 

The hopes of men for peace 
through law cannot be left to govern- 
ments alone or to staffs under the 
aegis of international governmental 
agencies. Just as in the twelfth cen- 
tury, when the great law school in 
Bologna kept the faith and spread 
the influence of the Justinian Code 
and the civil law, and the Inns of 
Court six centuries later laid deep 
foundations for the common law and 
our heritage of legal rights, so in the 
divided and imperilled world of 
today and the future, the institutions 
which have and foster a tradition 
of independent legal research and 
scholarship free from governmental 
control are as indispensable as the 














erea 
the 

ticin 
well 
1S b 
ship 
men 


the 


A 
Uni 
orgs 
pose 
the 
mat 
stat 
unl 
mal 
mu 
tary 
cle 
the 
des 
log 
We 
ism 
pli 
cal 
the 
ren 
has 
sev 
det 
lip 
(pe 
the 
are 
er 
pu 
the 
tio 
un 
cal 
in 
rel 
vo 
ch 
tic 
mi 
we 
ch 
of 
nz 
pe 
se 


C 





this 
take 
ties; 
ased 
dled 
edu- 
0 be 
OW’S 
hich 
l by 
1 to 
eds, 
luce 
‘ded 
iter- 
Dan- 
d in 
orld 


the 
un- 
yr ld- 
h as 
lud- 
but 
orld 
me a 
step 
step, 
Fairs 
The 
lany 
yuld 
orld 
nity 

in 
1 an 
ad- 
jus- 


eace 
ern- 
the 
ntal 
cen- 
1 in 
read 
ode 
s of 
leep 
and 
the 
of 
ions 
tion 
and 
ntal 
the 











creat independent organizations of 
the Bar. Legal scholars and _prac- 
ticing lawyers in all lands should wish 
well for the Harvard project which 
is being explored under the leader- 
ship of Dean Erwin N. Griswold, a 
member of the Advisory Board of 
the JOURNAL, 


— EE 


AMENDMENT OF THE Charter of the 
United Nations will not make that 
organization achieve its noble pur- 
poses unless there is “a will among 
the nations’ to that end. Such is the 
mature conclusion of the rugged 
statesman who came up from trades- 
union ranks to be the fighting spokes- 
man of Britain’s resistance to com- 
munist domination. Foreign Secre- 
tary Bevin, in a bluntly realistic arti- 
cle in the United Nations World at 
the end of September, declared that 
despite the ravages of war, the ideo- 
logical conflict between East and 
West and the resurgence of national- 
ism, the United Nations has accom- 
plished “great work” in the techni- 
cal, social and cultural fields. Even 
the Security Council, he thinks, has 
rendered highly useful service and 
has “helped to avoid bloodshed in 
several places”, as was pointed out in 
detail by Chief Judge Orie L. Phil- 
lips, of Denver, in our October issue 
(page 866). But the frequent use and 
the constant publicizing of the “veto” 
are seen by the stout-hearted British- 
er as having destroyed or weakened 
public confidence in the efficacy of 
the organization in a critical situa- 
tion. Because of these recurring and 
unprecedented problems and not be- 
cause of any defect or responsibility 
in the United Nations structure, Sec- 
retary Bevin wrote: “I have not ad- 
vocated a radical revision of the ma- 
chinery provided by the United Na- 
tions. I have never believed that the 
mere revision of the 
would make an organization of this 
character work. . . . It is a question 
of whether there is a will among the 
nations to make it achieve its pur- 
pose. If there is, it can. If that is ab- 
sent, no amount of amending the 
Charter can effect a cure.” 

The opinion and judgment thus 
voiced by the statesman who has 


machinery 


lately been the spear-head of the free 
nations’ resistance to further com- 
munist ascendancy in Europe and 
Asia are those which, in 1946 and 
ever since, have been expressed by 
the House of Delegates of our pro- 
fession and by the JOURNAL as its 
spokesman, to those who have sought 
to put desirable amendments to 
strengthen the Charter, or radical re- 
organization of the United Nations 
“on paper” in the direction of world 
government, ahead of the united, un- 
divided support of the existing or- 
ganization by world opinion—a sup- 
port which must be kept intact if 
there is to be hope of translating it 
someday into an irresistible will to 
make the United Nations accomplish 
its purpose. 





IN A PAPER RECENTLY read before 
the Judicial Conference for the Fifth 
Circuit, M. W. Heuser, of the Depart- 
ment of Justice, presented some in- 
teresting and valuable information 
as to the practice under the Federal 
Tort Claims Act. Discussing the 
necessary procedure to be followed 
by a plaintiff in collecting on a 
judgment under the Act, he said: 


As a matter of fact and law, the 
Department of Justice has very few 
duties in connection with the payment 
of a judgment against the United 
States. The procedure is that two 
certified copies of a final judgment 
are transmitted by the Department of 
Justice to the Treasury Department 
by formal letter, naming the federal 
agency involved, the act of Congress 
under which the judgment was 
rendered, and containing a brief state- 
ment of the nature of the case—such 
as, property damage, bodily injury, 
etc., the name and address of the 
plaintiff's attorney of record, and the 
advice that no appeal has been taken 
in the case. The Treasury Department 
periodically reports the judgments to 
the Congress. Preparation of an ap- 
propriation bill is done in conjunction 
with the Bureau of the Budget, which 
has certain statutory duties to perform. 
After an appropriation bill is intro- 
duced in Congress its legislative 
course depends entirely upon the dis- 
position and temper of that body. The 
first appropriation bill to pay judg- 
ments under the Federal Tort Claims 
Act was approved May 10, 1948. It 
covers judgments reported to the 
Treasury Department up to about 


Miscellanea 


March I, 1948. It is my present under- 
standing that another deficiency 
appropriation bill has been started on 
its course. There is no doubt consider- 
able pressure on members of Congress 
to make such appropriations at fre- 
quent intervals and such a practice 
would save the government money in 
that the judgments bear interest from 
date until an appropriation for pay- 
ment is made. 

After money has been made avail- 
able by appropriation, the payment 
of the judgments is made by the 
General Accounting Office and not by 
the Treasury Department, the De- 
partment of Justice, or the department 
or agency whose agent was at fault. 
The General Accounting Office has 
the duty of making set-offs in case any 
judgment plaintiff is indebted to the 
United States. There is also an agency 
regulation which requires that the 
plaintiff in any judgment against the 
United States make a written claim 
for the payment thereof to the Claims 
Division of the General Accounting 
Office. A claim submitted by the 
plaintiff's attorney of record is not 
sufficient unless the attorney also sub- 
mits a proper power of attorney to 
submit such a claim and to receive the 
check in payment thereof. 

Mr. Heuser posed several ques- 
tions which should 
consideration by those engaged in 
practice involving claims prosecuted 
pursuant to the authority of the Act: 


have careful 


Turning to the problems that have 
arisen in the operation, interpretation 
and application of the Act, it might 
be said that most of the problems 
result from the meaning of the Act 
itself and not from the application of 
local tort law which is required. At 
least three difficult questions have 
been presented. They are: 

1. Whether the Act makes the 
United States vicariously liable as to 
subrogees and the like. 

2. Whether joinder of defendants 
is permitted. 

3. Whether civilian employees of 
the government who are injured by 
the negligence of other employees may 
receive benefits under the United 
States Employees Compensation Act 
and also bring suit under the Act for 
the same injury; and whether service- 
men and veterans who are entitled to 
certain statutory benefits on account 
of their injuries can also bring suit 
under the Act for the same injuries. 





TWENTY-ONE MEMBERS Of the Unit- 
ed Nations have now paid all of their 
1948 dues to that organization, and 
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all but fifteen of the remaining thir- 
ty-six have paid something on ac- 
count. As of July 31, the organization 
had received nearly 75 per cent of 
the $34,698,000 levied on fifty-seven 
member states. Burma, the newest 
member, was not admitted in time to 
share the 1948 budget load. Of the 
“Big Five” powers, only the United 
States has made its full contribution 
($13,841,032); the others have all 
made partial payments. Costa Rica 
and Paraguay still owe a part of their 
1946 contribution and all of their 
1947 shares. 
— . o> —— 

PRESIDENT HOLMAN’s recent speech 
to the California State Bar inspired 
comment in the leading editorial in 
the Chicago Daily Tribune for Octo- 
ber 5. Mr. Holman’s views were sum- 
marized in the following paragraphs: 

Frank E. Holman, of Seattle, newly- 
elected President of the American 
Bar Association, warned in an address 
at Santa Barbara, California, that the 
proposed United Nations “Inter- 
national Bill of Rights” constitutes an 
agreement “to adopt the New Deal on 
an international scale by committing 
the member nations to a paternalistic 
form of government which would 
attempt to care for all the daily needs 
of the citizen and minimize the incen- 
tive for individual initiative and prog- 
ress”. 

Holman, in proof of his indictment, 
cited the statement of John P. 
Humphrey, director of the United 
Nations Division of Human Rights, 


that the Commission was looking to- 

ward “intervention, revolutionary in 

character, within the domestic jurisdic- 
tion of member states”. 

The President of the Bar said that 
the United Nations Declaration and 
Covenant on Human Rights actually 
had developed into a program for the 
establishment of state socialism “if not 
communism”, throughout the world; 
that it would renounce many funda- 
mental American principles; would 
bind the United States to many im- 
possible commitments, and would call 
for interference in the affairs of adher- 
ing nations on so great a scale that no 
existing institutional structure would 
be safe. 

The editorial then reviews tren- 
chantly many of the provisions of the 
proposed declaration and covenant 
and closes with this suggestion: 

Mr. Holman and his colleagues of 
the American Bar Association can per- 
form a very great service to the nation 
if they take it upon themselves to 
acquaint every member of Congress, 
as well as the public generally, with 
the insidious nature of this planned 
assault upon constitutional liberty. 


A TYPICAL TRANSITION brought by 
Communist ascendancy was described 
in a recent dispatch to the New York 
Herald-Tribune from the once-quiet 
Danubian market-village of Duna- 
foldvar in Hungary. Before the com- 
missars took charge in this town of 
about 14,000 persons on the west 
shore of the Danube about fifty miles 
south of Budapest, the farmers and 
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city folk learned of any agricultural 
decrees or regulations through the 
agency of the town crier, a venerable 
employee of the village who went 
around the market places beating a 
small drum to draw attention to 
what he had to read. If the farmers 
or others wished to listen to him, 
they drew closely around him while 
he read in his own weak voice. Now 
the latest agricultural mandates of 
the Communist regime are boomed 
at intervals over three powerful 
loud-speakers which the reluctant 
village authorities were compelled to 
buy. On Sunday the Hungarian Com- 
munist (Workers) Party has the use 
of the amplifiers to explain the 
decrees and broadcast party propa- 
ganda. The Communist government 
also ordered the village authorities 
to broadcast daily “news programs” 
of a propaganda character, but these 
are not given, the officials said, “be- 
cause they used up too much electric 
current”. The amplifiers do enable 
the Communist government to force 
the peasantry to listen to the decrees; 
and the peace and quiet of the town 
are destroyed. With this happening 
abroad may well be read the editorial 
in our July, 1948, issue, “Striking 
Down the Communities’ Self-Pro- 
tection” (34 A.B.A.J. 589), which 
discussed the Supreme Court's deci- 
sion in the City of Lockport case as 
to sound-trucks in public parks. 


® The Journal is glad to receive from Association members any manuscript, material, or suggestions of items, 
for consideration for publication. Preponderantly, our columns are filled with articles planned and solicited by 
members of the Board of Editors or Advisory Board or written by them; but each issue contains articles se- 
lected from those submitted to us by others. With our limited space, we can publish only a few of those sub- 
mitted; but every article we receive is considered carefully by members of the Board of Editors unless for some 


reason it is plainly unsuited for our publication. 


Articles in excess of 3000 words including footnotes 


cannot ordinarily be considered; exceptions are sometimes made as to solicited contributions. Communica- 
tions from members on subjects of interest to the profession are invited, and will be published if and when 
our limited space permits. They should not exceed 300 to 350 words in length; if they do, the Board of 
Editors may reject or condense. The facts stated and views expressed in any article identified with an 
individual author are upon his responsibility. 


As the work of the Board of Editors is carried on by men who are widely separated in distance and busy 
in their own professional pursuits, time often elapses before a decision can be made as to whether a prof- 
fered article is acceptable and space can be made available for it. We cannot assure that submitted manu- 
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scripts not accepted will be returned, although that may usually be done. 
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= Since the Seattle meeting and by 
the time you read this, your President 
will have traveled more than 10,000 
miles to bring the message of our 
Association to various bar associa- 
tions and other organizations. His 
journeyings have taken him from 
California and Oregon on the Pacific 
Coast as far East as Rhode Island on 
the Atlantic Coast, and to Illinois, 
Indiana, Nebraska, Oklahoma, and 
Missouri in the middle states. 

Of course, I do not go to these 
meetings merely to make speeches. 
More important is the chance to talk 
with lawyers of all sorts, learn their 
opinions and what they are thinking 
and talking about, and find out 
whether they think that our Associa- 
tion is on the right track. 

In all places visited it has been 
pleasing to note the keen interest of 
members of state and local bar 
associations, and of non- lawyers 
wherever I talk to or with them, in 
the work of our Association and to 
hear the frequent and favorable com- 
ment regarding the JOURNAL. Every- 
where, I received from members of 
local bar associations offers of help 
in furthering the work and objectives 
of the Association. 

I have found everywhere a growing 
and insistent “grass roots” opinion 
that the American Bar Association, 
as the voice and working agency of 
the organized Bar, should continue 
its active and affirmative fight against 
communism and all other foreign 
isms that seek or tend to undermine 
the faith of the people in our Ameri- 
can form of government and our 
system of individual opportunity 
through free private enterprise. Our 


people do not want collectivist or 
socialist philosophies to make further 
headway in our country. There is 
an outspoken insistence, not only on 
the part of lawyers but also among 
the members of great service clubs 
like Rotary and Kiwanis, that the 
facts and the spirit of American his- 
tory, and a sound knowledge of and 
a loyalty to American institutions, 
should be so taught and inculcated 
in all of our schools—colleges and 
universities as well as primary and 
secondary schools—that our educa- 
tional system will not produce any 
more Elizabeth Bentleys to testify 
that, although a graduate of Vassar 
and Columbia, she had never pur- 
sued any courses of study which gave 
her any real knowledge or apprecia- 
tion of our American form of govern- 
ment, or reason why she should not 
work for its overthrow in favor of 
communism. 

At this time and in this issue of 
the JouRNAL I limit my report to my 
impressions of the interest and the 
response produced by what I have 
told my audiences concerning “The 
Proposal for an ‘International Bill 
of Rights’”’, which I discussed first 
before the great State Bar of Cali- 
fornia, at Santa Barbara. There were 
about 2000 in attendance at this 
meeting. My purpose was to make a 
fair disclosure of the provisions and 
purposes of the so-called “Inter- 
national Bill of Rights”, as repre- 
sented by the Covenant on Human 
Rights as first proposed and the 
Declaration and the revised Declara- 
tion now pending before the General 
Assembly of the United Nations in 
Paris. People generally, the press, 
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and most lawyers, have given little 
or no attention to the extraordinary 
and revolutionary character of these 
documents, yet their provisions, if 
put into force, would directly affect 
the life, liberty and property of every 
American and seriously affect our 
whole constitutional system. 

The Canadian Bar Association at 
the end of August voted that the 
Draft Declaration “ought to be 
examined with the utmost care in all 
its juridical aspects before further 
action is taken, so that there may be 
no misunderstanding as to the mean- 
ing and effect thereof”. It directed 
its Committee to make a “careful 
study of all the implications that 
might be involved in the adoption” 
of a Declaration or Covenant, and 
that its Committee “work to that end 
in close collaboration with the corre- 
sponding Committee of the American 
Bar Association and the Canadian 
Department of External Affairs”. 
Our own House of Delegates on 
September 7 voted unanimously that 
the Draft Declaration and Covenant 
“are not in such contents or form 
as to be suitable for approval or 
adoption by the General Assembly 
of the United Nations or for pro- 
mulgation and acceptance by the 
United States and other member 
nations”. Other actions were voted by 
the House of Delegates, including a 
joint study and recommendations by 
the respective Committees of the two 
Associations. If you have not read the 
resolutions adopted by the House, 
and the summary of our Committee’s 
report, I suggest that you do so, in 
the October JOURNAL (page 881). 


So, although I have been giving 
to Bar Associations the results of my 
own study of the proposed Declara- 
tion and Covenant, I have been 
supporting the stand voted by our 
House of Delegates, which is in line 
with the views voted by the Canadian 
Bar Association. I hope that the 
outcome can be a joint study and 
joint recommendations by the two 
Committees, and then joint formal 
action by the two Associations. 
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a Heritage of a Great Editor 


A brilliant meteor has flashed across the editorial 
firmament, leaving a shining trail. Bill Ransom has 
heeded his doctor’s advice and retired as Editor-in-Chief 
of the JOURNAL. 

We shall greatly miss his sure touch, his strong guiding 
hand. He cannot be replaced. The JourNaAt will lose 
the impress of his great talents, the reflection of his 
dynamic personality, the certain marks of his skill, his 
vision and his wisdom. 

He builded a great magazine; he lifted high the 
flaming brand to light the way for those who must help 
keep true the course of our great Association. 

He will always advise and help, and we hope he will 
continue to write for us when he can; but ours is the 
responsibility to hold aloft the torch he handed us. 


ws The Journal and the Profession 


Ihe great issue before our generation is dictatorship 
or constitutionalism. It is the same cause for which we 
fought two world wars. We defended our way of life 
against dictatorship in the name of royalty in World 
War I. We defended it against dictatorship in the name 
of fascism in World War II. We now must defend it 
against dictatorship in the name of the proletariat. 
The issue is not between communism and capitalism. 
Unmodified communism failed in Russia. Unmodified 
capitalism failed in America. The error of each was 
that it placed too much emphasis on _property— 
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was too materialistic. The problem is to bring the 
great economic forces of modern life into control for 
the common good without destroying our political 
freedom and individual initiative. Great experiments 
to that end are being made everywhere in the world, 
but in Russia political freedom has been sacrificed. 

The difference between the USSR and the United 
States is that the USSR champions dictatorship in the 
name of the proletariat and the United States is opposed 
to dictatorship of any man or any class. The United 
States champions constitutionalism—or the theory of 
government by law. 

Now the essence of constitutional government is that 
government acknowledge itself subject to law. But that 
form of government cannot exist without an independ- 
ent judiciary trained and authorized to restrain unlaw- 
ful acts by government agents. Such a judiciary must 
be composed of men who are informed, disciplined, 
and consecrated to judicial service. 

A professional spirit must imbue such a judiciary. 
And such professional spirit can be maintained only by 
a strong and active profession. As stated in our edi- 
torial, “The Inns of Court”, (34 A.B.A.J. 917; October 
1948), it is useless to devise methods for the selection 
of judges if there are no good and competent men to 
select. Our problems today are due largely to the fact 
that during the commercial era professional ideals were 
neglected or ignored by so many able lawyers. The 
very nature of modern life and business excluded con- 
sideration of higher professional aims. It cannot be said 
that the practice of law was evil, but it can be said that 
it was too commercial. The chief object of life was to 
make money, and many of the men who complain most 
bitterly against trends of our times are men who have 
given slight consideration to professional needs or the 
great ideals that motivated earlier ages. 

The pandering promises of communists cannot be 
offset by the unrestrained selfishness of capitalists. The 
temper of our times will not tolerate again an open 
season for the gratification of greed and avarice or a 
return to imperialism and exploitation. There must 
be a general acceptance of the fact that every man’s 
interest in the common good is greater than any selfish 
interest. The object of the law is the common good: 
therefore those who champion and administer the law 
must be imbued with a devotion to the common good. 
A recognition of the need of public service must sup- 
plant the self-seeking of commercialism and the self- 
aggrandizement of politics. In other words, there must 
be a general revival of professionalism. 

In the renaissance of the professional spirit it is 
natural to expect the legal profession to lead. It is 
the oldest of the learned professions and it is mainly 
responsible for the system of jurisprudence in which 
constitutionalism has its embodiment. 
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The Journat should be the voice of that professional 
spirit. Through the columns of the JOURNAL the very 
highest and best expression of professionalism should 
be made available not only to men of the law but to 
the country at large. The JOURNAL must of course 
strive to coordinate all professional aims and keep all 
members informed of the Association’s activities. It 
must also be zealous in administering to the practical 
needs of practicing lawyers. But most of all and over 
all, and all the time, it must keep alive that concept 
of public service which was exemplified in the lives of 
the founding fathers and that professional spirit which 
was conceived and nurtured in the Inns of Court. 


a “Undefined and Shifting Lines” 
of Decision 


From Grote’s History of Greece we derived the concept 
of constitutional morality and from Aristotle the truth 
that the law in the enduring sense is far wiser than 
those who may be called on to administer it and that 
“to seek to be wiser than the laws is the very thing 
which is by good laws forbidden”, Grote’s review of 
the problems and perils of the Athenian democracy in 
the age of Kleisthenes led him to emphasize the neces- 
sity of creating and diffusing in the minds of the multi- 
tude of the people, and thereby to force upon the pub- 
lic officials and leading men, a self-imposed restraint 
of fidelity to existing law and continuity in law which 
is indispensable to a society and government that are 
free, stable, and protective of fair play. Centuries later, 
long after disregard of constitutional morality had done 
to the Greek democracy what hostile armies could not 
do, the framers of Magna Charta grasped the great 
truth that jurisprudence is a science, that it needs to be 
administered by men who are learned in it and are 
constrained by their oaths to obey its rules and follow 
reasonably its precedents until they are changed ac- 
cording to prescribed procedures, that uniformity and 
certainty are vital attributes of law and justice, and 
that liberty depends on justice according to law rather 
than according to the discretion of the judge or the 
will or political policy of his master or the judge’s no- 
tion of what may legislatively be good policy for the 
state or the populace. A bill of rights or a charter of 
liberties such as the great charter or our own Constitu- 
tion was meant to embody and perpetuate enduring 
principles. ‘““The law of the land” was meant to embody 
and perpetuate the law of 


A land of settled government, 

A land of just and old renown, 

Where freedom slowly broadens down 
From precedent to precedent. 


We refer to these historical considerations again in 
these columns because they go to the heart of what 
Ben W. Palmer has been discussing in his series of 
articles since July, and particularly to his contribution 
to this issue, as to “undefined and shifting lines’, in 
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which he directs attention to the delicate questions of 
prudence, of abstention from reaching out for jurisdic- 
tion over non-juridical matters, which has confronted 
the Supreme Court of the United States in constitu- 
tional decisions concerned with such subjects as the 
taxing powers, authority over interstate commerce, 
opportunity for government to use powers and tax 
proceeds to favor and strengthen political groups, and 
the boundaries of due process and fair play in taking 
one man’s property or limiting his freedoms in order 
to bestow something on other men. 

Has there been a disregard of the self-restraint long 
ago suggested as constitutional morality? Has there 
been an effort to be “wiser than the laws” although 
that “is the very thing which is by good laws for- 
bidden”? Has the Court involved itself in morasses of 
dissension and uncertainty, by unneeded invasions of 
domains of legislative policy and even of individual 
and community freedom and choice? 

Prudence on the part of a court, for example, in- 
volves deliberation leading to a decision about a 
practical matter. Since every practical matter like a 
constitutional decision is specific and the principles 
of its disposal are general, it is not surprising that the 
relation between decision and principle is often, o1 
may be made, obscure. General principles are in a 
sense habits of the mind, and legal principles are 
habits of the legal mind. At least formerly a law case 
in which the principle was clear rarely got to the courts. 
Only the cases in which the principles or their appli- 
cation were not clear, or in which they were clear but 
were thought to have harsh application to the par- 
ticular case, or in which there appeared to be no 
applicable principle at all, came before courts, The 
Supreme Court decided the cases in which distinguished 
lower courts seemed to it to be wrong or confused. 
Most cases taken by the Supreme Court therefore were 
cases which could be decided only by inventing new, 
or reconciling old, principles. They involved a search 
for a principle or a manner of applying it. It was 
easier and sounder for the Court in that kind of an 
operation to proceed experimentally, case by case; to 
draw lines which could stand or could be erased; to 
regard cases as matters of degree instead of matters of 
principle, so long as the aim, as Mr. Justice Cardozo 
has insisted, was to arrive at some principle eventually. 
In many instances nowadays, cases are taken by the 
highest Court, not because the long-settled principle 
is unclear, but because a majority in the Court wish to 
consider abrogating it or modifying it, in favor of 
some principle or practice which the justices think 
would be wiser or socially more desirable than the law 
long observed. 

The kind of judicial process which sought to find 
and declare a principle where none existed, or to 
clarify one which was unclear in some modern appli- 
cations, was and is of course to be encouraged. True, 
it is hard luck when a party in interest discovers his 
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case falls on the wrong side of a line which did not 
exist before the case was decided. Yet this is a part of 
the spirit of the common law; the growth of the rule 
against perpetuities is a classical example. It is par- 
ticularly hard when the party learns his cause failed 
not as a matter of principle, but as a matter of degree. 

Would it not have been worse for the country, how- 
ever, if the Court had severely limited income tax 
imposition and administration with respect to rate 
and incidence, on the ground of John Marshall’s 
principle that the power to tax is the power to destroy? 
Would it not have been unfortunate had due process 
been limited on principles of narrow construction to 
procedure and persons and never extended to property 
rights and corporations? 

Historically, we think the Court is to be commended 

for its traditional caution and slowness, in painstaking 
and essentially experimental deliberation on crucial 
matters such as Mr. Palmer has indicated in his article 
on “undefined and shifting lines”. Difficulties have 
come when the Court appears not to have proceeded 
with care and experimental caution and exploration, 
but has transmuted long-established and well-regarded 
boundaries into “undefined and shifting lines”. Con- 
spicuously, the Girouard decision (328 U.S. 61; 33 
A.B.A.]. 95, February, 1947) and the McCollum 
decision (68 S. Ct. 461; 34 A.B.A.J. 318, April, 1948), 
along with several others we have analyzed and dis- 
cussed, have appeared to us to be of that unsettling 
character, in the nature of unnecessary invasions. The 
decision in the Girouard case was a direct reversal of 
at least three previous rulings on the same point and 
was not only without legislative approval but directly 
contrary to legislative acceptance. (See the dissent by 
Chief Justice Stone.) The ruling in the McCollum 
case was manifestly based, not on law, but on the 
‘‘prepossessions” of a majority of the judges. As pointed 
out in our editorial comment (34 A.B.A.J. 482; June, 
1948) the ruling was not only contrary to the clear 
meaning of the words used in the Constitution but also 
in opposition to the decisions of the highest courts of 
law in the states and to the well-established customs and 
practice of the people in their home communities. In 
the minds of a majority of the judges there were con- 
siderations of wisdom and expediency as to what a 
local community should do as to religious instruction 
for children of school age. These were obvious matters 
for local communities and their school boards to con- 
sider and act on, as they had done, with varying 
results. Yet these considerations of expediency or wise 
policy were not written into the First Amendment, 
and should not have been read into it, as was done by 
the mandate of the Court to the Champaign school 
board in the McCollum case. 

An illustration of the dangers that are involved in 
the incautious application of a general principle with- 
out an experimental period devoted to exploring its 
consequences is found in a comparison of Everson v. 
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Board of Education, (1947) 330 U.S. 1, 67 S. Ct. 504, 
with the 1948 ruling in the McCollum case. ‘The 
Everson case had decided that a New Jersey taxpayer 
could not complain if the state law in effect compelled 
him to contribute to the transportation costs of Roman 
Catholic students to their parochial schools. The Court, 
by way of dictum, construed the words of the First 
Amendment (“Congress shall make no law respecting 
an establishment of religion . . .”), which is made appli- 
cable to the states by the Fourteenth Amendment 
(Murdock v. Commonwealth of Pennsylvania, {1943| 
319 U.S. 105, 63 S. Ct. 870) as meaning that, in Jefter- 
son’s high-flown phrase, “a wall of separation between 
church and state” is required. The dissenting opinions 
in the Everson case, of course, emphasized this principle. 

The McCollum case decided that a public school 
system cannot release compulsory school time and 
utilize its tax-supported buildings on condition that 
students attend religious instruction corresponding to 
their respective faiths, with option to refuse religious 
instruction and remain in the secular curriculum dur- 
ing the released time. Here the Court succumbed, we 
think, to an uncritical adoption of the dictum in the 
Everson case concerning the “wall of separation be- 
tween church and state” and disregarded the realities 
of what has been taking place by democratic processes 
of trial and error in countless communities, Mr. Justice 
Jackson’s approach in his concurring opinion (67 
S. Ct. 475-478) was sounder. He suggested that problems 
concerning what constitutes religious instruction are 
bound to cause the Court in the end to climb down 
from the lofty heights of the general principle so 
hastily adopted and begin the painful drawing of lines 
in the small, hard cases which will come up now in 
quantity under the broad ruling of the majority in the 
McCollum case. Mr. Justice Frankfurter, also concur- 
ring in a separate opinion joined by Justices Jackson, 
Rutledge and Burton (infra 466-475), buttressed with 
an historical argument the principle of the separation 
of church and state. Mr. Justice Reed, in dissenting, 
gave a’ persuasive historical argument the other way— 
much of it from the same documents Justice Frank- 
furter used—which may illustrate the futility of at- 
tempting to establish a general principle of law mainly 
by historical proofs. Altogether the Court demonstrated 
in the McCollum case most of the errors which beset 
those who would lay down general rules without a 
critical, experimental period of hesitation and doubt, 
the drawing of tentative lines, and a taking stock of 
the salutary experience of our communities and people. 

Abrupt improvisations to extend the authority of 
courts and invade uncharted areas of policy-making 
or community freedoms undermine confidence in the 
law and engender disrespect for the Court, for the 
reason that inherently they are contrary to one of the 
basic tenets of Anglo-American jurisprudence, discussed 
in the editorial on page 917 of our October issue; they 
arrogate to the judicial power a function which under 
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our Constitution is clearly legislative and oftentimes 
to the federal judiciary a function which belongs to 
states and localities, 

To summarize: We again call attention to the quota- 
tion from Sir Frederick Pollock (34 A.B.A.J. 804; 
September, 1948) and close with the words of Lord 
Chancellor Eldon: “It is better the law should be 
certain, than that every judge should speculate upon 
improvements in it.” 


Editor to Readers 


It is not for jaded veterans alone to sustain indefinitely 
the power that drives the organized Bar in new and ever 
wider and more varied fields of useful activity. Each 
serves in turn at the controls and helps as he may, but 








time takes toll inexorably. 

It must be, then, that we rely upon the young to 
prepare themselves for assuming the responsibility of 
carrying on all that is best of the old traditions; to look 
ahead, clear-eyed, for a brief span to insure that 
continuity and certain progress so vital to Our cause. 

Nowhere may they be found better equipped, more 
ready to embark upon the course that lies ahead than 
in the law schools of the nation. These students we 
would encourage and help along the way, to the limit 
of our strength and resources. We cannot accept them 
into full partnership until the Bar has opened its portals 
of admission. Yet we would extend to them a friendly 
hand to steady their advance. 

As far as they wish, it gives us pride to send among 
them those of our number qualified to lay before them 
the philosophy and the objectives of the American Bar 
Association; to tell them of its construction; to counsel 
with them and explain something of its operations. 

The deans themselves, if they find worth in what we 
are and what we essay, may wield great influence, in 
organizing law school bar associations and in other 
ways. They may encourage the attendance of our mes- 
sengers and the distribution among their young people 
of our JouRNAL. We welcome them all as subscribers. 

Dean Erwin N. Griswold, of Harvard Law School, 
has seen clearly the wisdom of this dissemination of all 
we have to offer. The number of subscribers from his 
classes is heart-warming and we are grateful for the 
opportunity afforded by his understanding collabora- 
tion, to teach a little of the work of the organized Bar to 
those still in school. All too soon they will be called 
upon to fill up the ranks as we move on. 

* € * * * 

Judge Claude McColloch, of the United States Dis- 
trict Court at Portland, Oregon, has distributed to his 
colleagues and friends a brochure entitled, Notes of a 
District Tudge, which is reviewed in “Books for Lawyers” 
in this issue. Judge McColloch, whose comments have 
previously been published in the JourRNAL (33 A.B.A.]J. 
1045; October, 1947), has for some time been an advo- 
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cate of an Association of District Judges. He is a firm 
believer in the importance of the trial court in our 
form of government and system of jurisprudence, and 
he believes that the judges of the United States trial 
courts could help one another and the cause which 
they serve. 

The booklet, as its title indicates, is a collection of 
random observations by its author. They have no 
sequence, continuity, or general unity. They do reveal, 
however, a penetrating intellect and a sound judgment. 
They do not affect great literary style, but they are 
interesting, brief, and to the point. Many of the ob- 
servations have a delightful humor, but they are all 
worthy of careful attention. 

For instance, the following: 
Armageddon 

Having tried a number of them, I understand the 
Jehovah’s Witnesses to hold that there will be a big burn- 
ing, and that the District Judges who tried them during 
the war will have a high priority. 

Inder the heading “Courage”, Judge McColloch lists: 

Judges Ganey and Ford, holding the Army, at the height 
of the war, to the rule of reason in “re-location” of citizens 
of German ancestry. 

Judge Paul Jones, holding that the war had ended as a 
basis for rent control. 

At the end of the booklet Judge McColloch quotes 
the following letter from the Clerk of the United States 


~ 





My dear Judge: 
I have your letter of the 27th instant with reference to 
the Palletz and Kromer cases and the information you have 
received as to the circumstances under which these cases 
were disposed of is correct. Although unusual, this Court 
has on a number of occasions reversed the judgment of the 
court appealed from on consideration of the appellant's 
jurisdictional statement and other appeal papers and the 
record. I had occasion to ascertain that this was so at the 
time the Court took action on the aforementioned cases. 

Yours truly, 
Charles Elmore Cropley, Clerk 
By /s/ H. B. Willey 
Deputy 

Another judge’s tart comment is: “Very ‘unusual’.” 

With reference to the cases referred to, Judge McColloch 

gives the following citations: “330 U.S. 812; 331 US. 

TON. 

We recommend a reading of the brochure, but we 
do not know how a copy is to be obtained except by 
appeal to Judge McColloch or to some district judge 
who has received a copy. 

* * * * * 

On the front page of the Daily Legal News of Cleve- 
land, Ohio, for October 4, was an extended review of 
the article, “Infrared in Court: Uses of Photographs in 
Civil and Criminal Cases’, which was contributed to 
our September issue (page 776) by Joseph Tholl, an 
examiner of questioned documents. The article is de- 








Supreme Court to himself: 


“A.B.A. and the Rule 


[Leading editorial in the September 11 

issue of the Seattle Argus, an independ 

ent weekly newspaper devoted to public 
opinion. } 


® The proceedings of the 7Ist An- 
nual Meeting of the American Bar 
Association, just concluded in Seattle, 
very properly revolved about a core 
of principle: the rule of law in hu- 
man affairs. Whether the discussion 
was of constitutional supports for the 
Supreme Court, of international war- 
crimes trials, of federally-supported 
housing programs, of ‘States’ rights,” 
or of the malignant disease of world 
communism, the criterion and refer- 
ence-point could always be shown to 
be just this one. The significance of 
the meeting lay in the trust the civil- 
ized peoples of the world have given 
the legal and judicial professions, the 
mandate to make order prevail. 

The forces that make for change in 
the affairs of men generate tremend- 
ous power but are essentially chaotic. 
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scribed as “of great interest to bench and Bar”. 


of Law’ 


Rarely or never before in human his- 
tory have these factors so tested the 
opposing and controlling principle of 
law or order we have set up against 
them as in the past several decades of 
universal strife. 

Americans should feel reassured, 
however, by the manner in which the 
custodians of the rule of law—the Bar 
profession—are facing their inevita- 
ble enemy in all its menacing forms 
of totalitarian absolutism which 
threaten us both from within and 
from outside. The vigilant watchful- 
ness of the A.B.A. convention foresaw 
the danger that an accretion of Su- 
preme Court power might ensue if 
that Court were given a constitution- 
al independence of the Congress. A 
majority of the convention voted dis- 
approval of the suggested amend- 
ments which were designed in the 
first place to guarantee the Court's 
integrity against “packing” or other 


interference from the legislative and 
administrative branches. 

The A.B.A.’s findings in regard to 
the international war-crimes trials 
were inconclusive—just as the effect 
of the trials themselves is an uncer- 
tain quantity. Testimony, both fa- 
vorable and unfavorable, offered by 
men who had taken an active part in 
the trials reflected the conscientious- 
ness of participants in this experi- 
ment in world order. But it also re- 
vealed that its procedural tools were 
little better than improvised, its 
guiding principles still in the forma- 
tive stage. The A.B.A. kept its mind 
open while admitting its vital con- 
cern with these matters. 

The convention’s reaction to gov- 
ernmental intervention in the mat- 
ters of slum-clearance and low-rent 
(not low-cost) housing echoed the 
divisions that exist in both public 
and congressional sentiment on the 

(Continued on page 1064) 
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“Books for Lawyers. 


Tue BIRTH OF ISRAEL. By 
Jorge Garcid-Granados. New York: 
Alfred A. Knopf. 1948. $3.00. Pages 
vilt, 291. 

The former chief of the Guatema- 
lan delegation to the United Nations 
has written this behind-the-scenes ac- 
count of what he saw and heard as a 
member of the United Nations Spe- 
cial Committee on Palestine—at Lake 
Success, in London, in Palestine, and 
back at Lake Success, during the year 
from May 13, 1947. His analysis and 
first-hand report of the complex, un- 
settling pressures that tangled the 
issue of partition and led up to the 
proclamation and recognition of the 
Israeli state on May 15, 1948, will be 
a valuable part of the source ma- 
terial from which the historical nar- 
rative of that troublous event will 
someday be spelled out. 

Others who had leading roles in 
that drama have not yet written and 
published their versions; several of 
those named and quoted by Mr. Gar- 
cia-Granados are highly respected 
friends of this reviewer, in the Unit- 
ed States and other delegations; but 
with considerable allowance for the 
zealous partisanship which the au- 
thor developed during his study of 
the Palestine problem, his book ap- 
pears to report faithfully the author’s 
relationship to the events fast-chang- 
ing from day to day, although he 
tells little of the real factors which 
dictated the courses of Britain and 
the Arab states and manipulated the 
sorry shifts in the attitude of the 
United States. One gets an uneasy 
feeling that there has been a White 
House policy, a State Department 
policy, and an American delegation 
policy, and at times these did not 
jibe, for reasons which cast doubt 





on the unity and the bi-partisanship 
of American foreign policy in a na- 
tional campaign year. 

To lawyers and others who have 
been trying to form their own trust- 
worthy impressions as to what takes 
place in the conferences (official and 
secret) which shape United Nations 
action, and as to the types of politi- 
cal leaders, sometimes statesmen, 
who have thus far emerged in United 
Nations councils as the representa- 
tives of countries not yet well known 
to the rank and file of Americans, | 
recommend this book as informative 
and revealing to an extent that runs 
ahead of its importance as a chroni- 
cle of a single historical event. No 
one else has yet written as frankly as 
has Mr. Gracia-Granados, and in 
such detail of direct quotation as 
well as narration, as to what goes on 
behind the publicized debates in 
the General Assembly and Security 
Council. 

He reveals if not describes the 
capacity, courage and brave purposes 
which are manifested at times, often 
on the part of virtually unknown 
representatives of small nations 
when delegates of principal powers 
appear to be inert or inept; but he 
tells also the way in which the 
Assembly, Council, etc., 
function, through maneuvers and 
manipulations in their “lounges” 
and at the hotels, the atmosphere of 
deals and bargaining and “double- 
crossing” which surrounds the nam- 
ing of the nations to be represented 
on a particular special committee, 
the way in which personalities can 
and do shape and bend the nation’s 
policy, the pressures and counter- 
pressures which the big nations put 
even on the home governments of 


actually 





those who ordinarily vote with 
them, the way in which some or 
all of the big powers decide for 
themselves that they will not be rep- 
resented at all on some committee 
which they wish nevertheless to con- 
trol, the consequences when _ the 
spokesman of a small country pur- 
sues a course that is contrary to the 
covert policy of the big nation with 
which his country is identified by 
geography or otherwise (even when 
the big power is the United States). 
For incidents in these categories 
within the space of a year and as to 
a single matter pending, the author 
gives names, dates, places and _ par- 
ticulars, which it may not be well to 
discuss in detail until other partici- 
pants have told their story. 

The obvious comment is that the 
United Nations and its committees 
function and conduct themselves in 
very human ways, as do the Congress 
of the United States and its commit- 
tees, and like legislative or political 
bodies. Such an observation is well- 
founded as far as it goes, but it does 
not give the whole background for 
the phenomena. Such manifestations 
in the American political scene take 
place within the framework of one 
system of government and laws, and 
among men who are devoted to that 
system and to our two-party struc- 
ture of politics. In the United Na- 
tions, opposing legal, political, eco- 
nomic, and religious systems, as well 
as rival nationalisms, contend for 
mastery; there is as yet little or no 
unity and fealty to one basic law and 
government. 

And many, perhaps most, of the 
personalities taking part in the work 
of the United Nations committees 
and staffs lack the background of 
differentiating between legislating 
and crystallizing world opinion. Al- 
though the General Assembly has 
not been chosen, and is not consti- 
tuted, at all as it would have to be if 
it were to be given even the most 
limited power of world legislation, 
more than a few of its members readi- 


ly exalt themselves into acting as 
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though the General Assembly did 
possess powers to do what they in- 
tend to have the effect of legislating 
as Americans understand it and there- 
by to impose their will by fiat as to 
political, economic and social mat- 
ters, in contravention of the tradi- 
tional domestic jurisdiction of the 
member states. Very few members of 
the delegations, including some from 
the United States, would be elected 
by the people of their countries to 
exercise legislative powers. When 
men and women without the back- 
ground and maturity of legislative 
and political experience are put into 
posts where they are tempted to try 
to legislate for the world, the phe- 
nomena revealed, perhaps uninten- 
tionally, by Mr. Garcia-Granados 
become manifest. 

The book is worth reading also 
because of what it tells us as to the 
personality and outlook of its author 
and of others who tend to come to 
the fore in the United Nations, as 
representatives of nations large and 
small. Mr. Garcia-Granados is of a 
family long engaged intermittently 
in agitation and revolution in his 
own smail “country of sorrow”; he 
himself has been imprisoned and ex- 
iled, and has expected death for his 
resistance to government; finally his 
faction wrested political control and 
he was Ambassador in Washington 
and in the United Nations at an age 
around fifty. 

“I have always been a rebel,” he 
declares, “I am not a Communist. 
I do not belong to any political 
party, nor to unions, chambers of 
commerce, charitable organizations, 
or literary societies. It has been hard 
for me, feeble and solitary, to arrive 
where I am now. But I have been re- 
warded. I am a free man.” In a world 
in which revolutionary socialism has 
come to the fore in many lands, of- 
ten as the supposed line of resistance 
to Communism, earnest and able 
men like Mr. Garcia-Granados gain 
place and power in their countries, 
are sent to the United Nations, are 
named to committees wielding vast 
powers, and devote themselves pas- 
sionately to plans for re-making the 
world, until they come face-to-face 
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with realities imposed by responsi- 
bilities and are thereby shocked and 
disillusioned. Mr. Garcia-Granados 
saw and wrote of the abundant ideal- 
ism and the brave efforts, along with 
what he regarded as double-dealing 
and intrigue and low-grade politics, 
which he encountered in his service 
on the United Nations Committee as 
to Palestine. Such a book should pro- 
mote understanding without incul- 
cating despair. 
WILLIAM L. RANSOM 

New York City 


Norss OF A DISTRICT 
JUDGE. By Claude McColloch. Port- 
land, Oregon: Privately Printed. 
1948. Pages 51. 


A disadvantage of living in a con- 
tinental country is the distance that 
separates one from some of one’s 
friends. Frequently Judge McCol- 
loch! and I have corresponded but 
we have never met. Often I have 
wished that we could sit down to- 
gether, forget the relentless ticking 
of the clock, and plumb the depths 
of our common thought. I may never 
have that contemplated pleasure but 
there is compensation in reading this 
brochure. Its title implies that it 
encases only the disjecta membra of 
the Judge’s beliefs. A reading sug- 
gests that it adumbrates a symmet- 
rical body of opinion. It contains 
candid and pungent comments on 
contemporaries and on present day 
problems. 


Naturally Judge McColloch writes 
as a federal district judge.? While he 
prefaces his remarks with an anony- 
mous quotation that “this is the day 
of the appellate judge”, he hastens 
to add Judge James Alger Fee’s 
dictum that “district judges have 
their point of view”. 

Judge McColloch has some under- 
standable complaints. There is im- 
plicit criticism of the Conference of 
Senior Circuit Judges for failing to 
endorse Attorney General Clark’s 
request that the control of certain 
agency litigation be turned over to 
him. Judge McColloch’s view ob- 
viously stems from his expressed 
belief that “justice is local” and that 


“the United States Attorney has to go 
on living in his district”. Govern- 
ment attorneys sent in from the out- 
side seem to feel that they have some 
special claim on the district courts 
and sometimes, by indirect methods, 
seck to displace district judges who, 
as they believe, are not favorable. 
Judge McColloch adds that he 
“would rather see the grounds for 
disqualification broadened than have 
the Department of Justice lawyers 
and agency lawyers, who appear in 
75 per cent of the litigation before 
us, snooping around to apply in- 
direct pressure when they wish to 
disqualify us’. A cognate and 
favorite device of agency lawyers, 
dissatisfied with district court action, 
is “the mandamus cult”—“to manda- 
mus the district judge, which is 
supposed to humble the district 
judge, pull him down off his pedestal, 
as it were, and cause him expense”. 
The OPA lawyers are stamped as 
the worst offenders. The Judge be- 
lieves that if the OPA had not been 
given an independent legal staff “the 
courts of the country would have 
been spared the orgy of groundless 
litigation that followed”.4 
Although Judge McColloch does 
not so relate them, some of his dicta 
are apposite: “Internes. If there is to 
be a civil service for government 
lawyers, they should be required to 
practice privately for a specified time 
before entering government service.” 
“Attention some professors. There 
is a great deal more to the law than 
being clever.” “A prominent lawyer 
wrote: ‘I feel that we are entitled to 
expect from lawyers in the govern- 
ment service that they will set the 





1. United States District Judge, Portland, Oregon. 

2. The dedication is ‘‘To My Brother District 
Judges’’. 

3. Cf. Report of Committee on Jurisprudence 
and Law Reform, A.B.A. Advance Program, 1948, 
page 68. Judge McColloch suggests: ‘! should 
think agency lawyers could file affidavits against 
district judges the same as private litigants."’ The 
above report indicates that this is true only to a 
limited extent. See also U. S. v. 16,000 acres, etc., 
46 F. Supo. 644. 

4. “OPA lawyers pushed their authority to ex- 
treme constitutional limits." 

5. Judge McColloch is not predisposed toward 
administrative tribunals. “‘The drive of the ad- 
ministrative crowd was directed at the district 
courts."" ‘A court administers justice, an admini- 
strative body enforces a policy." ‘The lawyers 
who practice before the administrative bodies tell 
me we are much faster.”* 
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highest standards of ethical con- 
duct.’ ”’5 

There are references to other prob- 
lems of the district courts, but Judge 
McColloch by no means confines 
himself to this field. Included topics 
are bureaucracy,® judicial opinions, 
the making of a lawyer, excessive 
military sentences, the forgotten 
man,’ the physical hazard of being 
on the bench,’ the requisite quali- 
fications of a judge.® 

There are references to characteri- 
zations of and quotations from per- 
sonages well known in the Associa- 
tion: Judge Learned Hand,’ Judge 
Robert Wilkin," Judge Alexander 
Holtzoff, Judge Joe C. Hutcheson, 
William L. Ransom,!* Henry Chand- 
ler, Ben Palmer and others. 

To me the most interesting re- 
ference is to Judge Delbert E. Metz- 
ger, of Hawaii. The clash between 
the military and judiciary in Hawaii 
is an important, little known and less 
understood, chapter of the history of 
World War II. As Judge McColloch 
writes, I arranged for Judge Metzger 
to tell in the JouRNAL the story of 
military usurpation, but he modestly 
declined. The story must be told. 
Next to Judge Metzger, Judge Mc- 
Colloch is best qualified to tell it. 

A cliché of reviewers is that the 
temptation to quote is almost irre- 
sistible. I make no attempt to resist 
quoting some of the Judge’s epi- 
grams:'5 “A liberal is a person who 
can see both sides; a conservative is 
a person who is satisfied with things 
as they are. Job was a conservative”. 
“A radical. 


Would not we shatter it to bits—and 
then . 


Re-mould it nearer to the Heart's 
Desire!” 

“A district judge must be able to 
show powder burns if he expects to 
be upheld in a contempt proceed- 
ing.” “Majorities have constitutional 
rights, as well as minorities.” Oc- 
casionally humor transpires as when 
it is suggested that Jehovah’s Wit- 
nesses “hold that there will be a big 
burning, and that the district judges 
who tried them during the war will 
have a high priority”. 

The final line is “End of Part I”. 
I hope that my unseen friend with 
the “understanding heart’! keeps 
his implied promise to give us other 
installments of his  wit-infused 
wisdom. 

WALTER P. ARMSTRONG 

Memphis, Tennessee 


Statin AND GERMAN COM- 
MUNISM. By Ruth Fischer (with 
preface by Sidney B. Fay). Cam- 
bridge: Harvard University Press. 
1948. $8.00, Pages 687. 

The sequence of events which led 
to the Russification of the Commu- 
nist International and the abortive 
intervention in German Communist 
affairs assume added significance in 
the light of Soviet Russia’s aggressive 
expansion during 1945-1948. Accord- 
ingly, Stalin and German Commu- 
nism is a valuable and timely con- 
tribution to the current history of 
world affairs. Though this book deals 
with controversial issues and person- 
alities, sinister motives and lofty 
ideals, which are not readily com- 
prehensible to the American public, 
it is an interesting readable history 
of the German and Russian Com- 





6. ‘Bureaucracy is the enemy of Democracy.” 

7. "'The middle class are the forgotten man. | 
include little business men and small property 
owners." 

8. Judge McColloch's instances of assaults on 
judges are all recent. The best known of those of 
early days is the attack upon Justice Field, the 
story of which is told in In Re Neagle, 135 U. S. 1. 
Justice John L. Elliott, of the Court of Appeals of 
Kentucky, was killed by a disgruntled litigant, 77 
Ky. (14 W. P. D. Bush) xiv, xv. A similar occur- 
rence was the killing of Sir George Lockhart, Presi- 
dent of the Court of Sessions in Edinburgh, in 1689. 

9. “Judge St. Sure said: ‘Three things are re- 
quired to make a judge. The first is patience, the 
second is patience and the third, yet again, more 
patience.’ "' 

10. ‘*Acclaimed the greatest judge of the time, 
though not a member of the highest court."’ 

11. “Judge Wilkin wrote a notable book on 


Cicero. A law-schooler jumped all over him in a 
review. It's lése majesté for a judge to enter the 
professorial field—but professors as judges, that's 
another matter." ; 

12. ‘Has the natural editor's touch. He takes 
poor copy and mokes it readable."’ 

13. ‘The Administrator is wise and understand- 
ing . . . ‘Chandler has a harder job than any 
of us.’ 

14. “‘l have mimeographed Judge Metzger's 
recital of events in Hawaii for any one who may 
be interested.”’ 

15. “An epigram is like a bee, a lively little 


thing, 
Its body small, its honey sweet and in its 
tail “a sting.” 


16. “Give thy Servant an understanding heart 
to judge thy people, that | may discern between 
good and bad.” | Kings Ill, 9. 
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munist Parties from 1918 to 1929. 
The author is largely concerned with 
recording the subterranean methods 
used by Stalin in achieving control 
of the Parties in these two countries 
and the gradual entrenchment of 
national bolshevism in Soviet Russia. 

The author of the book was born 
in Vienna at the turn of the century. 
Her father, Rudolf Eisler, was a 
noted professor and author of a 
Dictionary of Philosophy and of 
other works on sociology. During 
World War I, as a young student at 
the University of Vienna, she joined 
the Social Democratic Party of 
Austria and became an active leader 
of the “Left Radicals”, The Bol- 
shevik Revolution in Russia stirred 
the idealism of these “Left Radicals”. 
Shortly after the collapse of Austria- 
Hungary, a Bolshevik delegation 
from Moscow, disguised as a Red 
Cross mission, helped her to found 
the Communist Party in Austria, 
which became affiliated with the 
Communist Third International— 
the Comintern. She thus became 
Charter Member No. 1 of the 
Austrian Party, in November of 1918. 
Within a year she became discour- 
aged with the slow progress of the 
Party in Vienna and moved to 
Berlin, which she believed had be- 
come the real center of the revolu- 
tionary struggle in Europe. In 
November of 1921, she was elected 
chairman of the Berlin Reichstag. 
From 1924 to 1926 she was a member 
of the Comintern Presidium, where 
she defended the views of the left 
opposition led by Leon Trotsky and 
Gregory Zinoviev. She incurred the 
wrath of Stalin because she revolted 
against the totalitarian methods used 
to transform the Comintern into an 
agency of the Russian State Party. 
In June of 1926, while visiting in 
Moscow, she escaped to Germany 
and was expelled from the German 
Communist Party, which had fallen 
into the hands of Stalinists. When 
Adolf Hitler seized power in 1933, 
she fled to Paris; in 1940 she came 
to the United States. 

World communism, as currently 
directed by the Kremlin, adds cre- 
dence to the author’s thesis that 
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fascism is an aberration from com- 
munism and not its antithesis. First 
by imitation and later by absorption, 
the Nazis took over the institutions, 
the slogans, the methods, the brutali- 
ties, of the Stalinized German Com- 
Party. This documented 
study explains also that the present 
Socialist Unity Party in the Russian 
Zone of Germany is a combination 
of the most effective elements of its 
two parents: The Nazis and the 
Communists. Hence the book is an 
authoritative record of some of the 
most significant events of .our 


munist 


generation. 

Bolshevism as envisaged and inter- 
preted by the intellectual godfather 
of Communism, Vladimir Ilytch 
Lenin, was fundamentally different 
from the national bolshevism later 
expounded by Josef V. Stalin. Mrs. 
Fischer makes it abundantly clear 
also that this basic divergence was 
reflected in their diametrically- 
opposed attitudes towards Germany. 
Lenin and his co-founder of the 
Soviet system, Leon Trotsky, had 
hoped that the real drama of the 
world revolution would unfold in 
neighboring Germany, where the 
workers of the most industrialized 
nation in Europe would assume 
leadership of the new world struggle 
for socialism. 

Lenin contended that socialism in 
Russia was possible only in alliance 
with one or more technologically- 
advanced countries, in particular 
with Germany. Since Russia was a 
peasant country, this alliance meant 
specifically that the Russian peasant 
would be induced by the incentives 
that industry offered to change his 
centuries-old way of life, to become 
first a farmer and then a cooperative 
farmer. Moreover, in the left wing 
of the Social Democratic Party in 
1914, Germany had one of the 
strongest and most conscious anti- 
war movements. But the German 
revolution of 1923 was abortive and 
Lenin died. In his place, Stalin 
stepped in as the apostle of a new 
Russian nationalism and of national 
bolshevism, and as the builder of 
the totalitarian Communist Party 
machine and of the Russian police 
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state under the guise of proletarian 
dictatorship. 

Ruth Eisler Fischer was an active 
participant in that drama. The 
history which she records, covering 
the period 1917-1929, is a notable 
addition to the contentious and 
multitudinous literature on the 
inner factional struggle for power 
of the Communist Parties in both 
Russia and Germany and for the 
early control of the Communist 
International. 

She cites chapter and verse, both 
from memory and research, to sub- 
stantiate her thesis—namely, how 
Stalin transformed the Comintern 
and the German Communist Party 
into agencies of the Russian State 
Party and how foreign Communists 
were transformed from revolutionists 
into tools of aggressive Russian 
nationalism and of its state policy. 
The author lays no claim to being 
a detached scholar, yet the book is 
conspicuously free of deliberate bias, 
and the evidence which she has 
marshalled is convincing; she de- 
scribes vividly the identity of methods 
used by Stalin at home and abroad. 
These events assume added signifi- 
cance in the light of Soviet Russia’s 
current aggressive expansionism and 
of the “cold war” between East and 
West. 

The temptation to compare or 
contrast the methods used by the 
National Bolsheviks under Stalin 
with those pursued by the National 
Socialists under Adolf Hitler is 
great. Accordingly, Mrs. Fischer re- 
cords that the affinity between 
Germany and Russia had _ been 
intensified. In fact, “the resurgence 
of Russian (bolshevik) nationalism 
was the key by which the Nazis were 
able to unlock doors to wide areas 
of industrial Germany, until then 
firmly closed to any but socialist 
visitors. The relations between 
Reichswehr and Red Army, which 
under other circumstances might 
have been no more than routine 
military liaison, became against this 
background of rising Russian and 
German nationalism a factor of sig- 
nificance” (page 643). 

Under Stalin’s direction first as 


Secretary-General of the Communist 
Party and later as Generalissimo of 
the Soviet Union, terrorism as an 
instrument of national policy to 
achieve and retain supreme power 
has become so institutionalized that 
it defies comparison. The coterie of 
men who direct the destinies of the 
State Party are dangerously fanatic 
idealists; and their disciplined de- 
votion, exemplary energy and loyalty 
to Russian and its infallible ‘“vozhd” 
(leader) constitute a combined 
threat and challenge to free men 
everywhere. This challenge cannot 
be met with superior military might, 
not even with atom bombs. The 
methods employed recently to domi- 
nate Rumania, Poland, Hungary 
and Czechoslovakia are parallel to 
those used by the Stalinists in domi- 
nating the German Communist 
Party. The pattern was set in Ger- 
many twenty years ago. Walther 
Ulbricht and Wilhelm Pieck, who 
regrouped the German Communist 
Party with Stalinist cadres then, are 
again today the leaders of the Rus- 
sian Zone in Germany, 

In presenting a systematic record 
of this sequence of events in its con- 
temporary perspective, Mrs. Fischer 
offers valuable explanation that will 
help in understanding the dynamics 
of Soviet Russia’s expansion. The cur- 
rent battles of and for Germany and 
Korea, nay the Near-Middle East, 
and the issues surrounding Russian- 
American tensions, become the more 
discernible when viewed in the light 
of this historic perspective, caveat. 
The author’s sketches of Willi Muen- 
zenberg, who founded the Com- 
munist Youth International, the 
International Workers Aid, and 
other fellow-traveling fronts, and of 
Bertolt Brecht, German Communist 
poet and dramatist, are perhaps 
among the best in the book. 

Illustrative of the techniques used 
in diverting the established Com- 
munist Parties in other countries to 
serve the interests of the Russian 
State Party, Mrs. Fischer quotes at 
length from the statements made by 
Muenzenberg and from plays and 
poems by Brecht. One didactic play 
of this series by Brecht that best 
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digests all the terroristic features into 
a mirror of the totalitarian party and 
its elite guard, the NKVD (MVD), 
is The Punitive Measure, written 
under the impact of the defeat of 
Chinese communism. Oddly enough, 
the accompanying music was written 
by Hanns Eisler, whose brother Ger- 
hart had been sent to China at the 
end of 1929 to liquidate the opposi- 
tion to the Politburo. Gerhart Eisler, 
it will be remembered, was expelled 
from the United States recently as 
the No. 1 alien Communist leader. 
Both Eislers are Mrs. _ Fischer’s 
brothers, 

According to Mrs, Fischer, this 
play is a parable on the annihilation 
of the party opposition and a pre- 
view of the notorious Moscow trials. 
“With a to Stalinist 
methods that denotes his genius, 
Brecht was able to write in 1931 a 
play about the show trials his master 
would produce five years later.” The 
episode entitled “What Is a Man 
After All?” concerns his attitude 
toward the business world: 

Tue Four Acirators: We fought 
daily with the old unions, with hope- 
lessness, and with submission. We 
taught the workers to transform the 
fight for better wages into a fight for 
power. Taught them the use of weap- 
ons and the art of demonstration. 
Then we heard that the business men 
were wrangling over custom duties 
with the British who rule the town. To 
utilize this conflict among the rulers 
for the sake of the ruled, we sent the 
Young Comrade to the wealthiest of 
the business men with a letter. In it 
was written: Arm the coolies. We in- 
structed the Young Comrade: Act so 
that you get the weapons. We will 
show how it happened. 


sensitivity 


The interlocking events surround- 
ing the German and Russian Com- 
munist Parties of two decades agu 
explain those of today, and are 
gloomy portents for the shape of 
things to come. The Soviet-Nazi Pact 
of August 23, 1939, that shocked the 
world may therefore be better under- 
stood as an omen of rueful reflection. 


The preface by Professor Emeritus 
Sidney B. Fay and the publication 
of this book by the Harvard Universi- 
ty Press enhance the authenticity of 


Ruth Fischer's story. 
New York City 


CHARLES PRINCE 





Experiment IN WORLD 
ORDER. By Paul McGuire. New 
York: William Morrow and Com- 
pany. 1948. $4.00. Pages 412. 

This very timely book contains a 
provocative discussion of how the 
nations of the world might organize 
for cooperation and peace and of 
how  supra-national organization 
might be reconciled with existing 
facts of national and racial loyalties. 
The discussion is based upon a dis- 
cerning review of the various stages 
of development of the British Em- 
pire which the author calls the 
“British System”. The scope of the 
consideration is tremendous and in- 
cludes not only the politica: and 
economic history of the Empire but 
also frequent side trips into the his- 
tory of the United States, Russia and 
almost all the other important 
nations. In addition there is consid- 
erable attention to religious and 
moral philosophy and the growth of 
Marxism. 


The author is an Australian and 
his treatment of the British Empire 
is well balanced and, in general, 
characterized by the realism of an 
Englishman. There can be no ques- 
tion that the British Empire is one 
of the great political achievements 
of all time and that it isa monument 
to the peculiar genius of the British 
in the field of law and government. 
Its progress over the centuries has 
been characterized by a constant de- 
velopment and an ability to adapt 
itself to changing trends and local 
conditions. The author makes a 
strong defense of British colonial 
policy and the benefits that it brought 
to backward parts of the Empire, but 
he neglects to state that it always 
followed the sound business princi- 
ple of profit to the mother country 
and that it built up and endowed 
perhaps the richest ruling class 
known in world history. He does not 
consider how a country which lead 
in industrial progress in the nine- 
teenth century allowed its industrial 
system to become backward and non- 
competitive in the twentieth. 


The history of the Empire is di- 
vided into four stages. The First Em- 


16 


“Books for Lawyers” 


pire began shortly after the death of 
Mary Tudor in 1558. England had 
lost Calais, broken with the Papacy, 
abandoned hope of becoming a con- 
tinental power and turned her face 
toward world expansion. This took 
the form of commerce—building a 
large merchant marine, establishing 
strategic posts like Singapore and 
Hong Kong in the Orient, and pro- 
moting colonization. The period 
ended with the loss of the American 
colonies in 1783. 

The Second Empire began with 
the struggle against Napoleon. Ter- 
ritorial expansion continued and the 
British Navy became the pre-eminent 
world sea power. World trade ex- 
panded enormously. The use of 
steam power was discovered and 
industrialization commenced. The 
handicraft civilization of the Middle 
Ages faded and its social life and 
ethics were destroyed. Materialism 
tended to become pre-eminent and 
Christianity failed to cope with the 
new order and to fill the intellectual 
and moral gap. 

The Third Empire began shortly 
after the 1870’s with the threat of 
Germany to become a naval and 
colonial power. Collaboration be- 
tween the dominions increased but 
took the form of Empire preferences 
and tended away from traditional 
free trade. 

The Fourth Empire is just now 
beginning to take form. 

The effect on the Empire of the 
two wars in this century has been 
serious. In addition to the enormous 
loss of life and property, the tradi- 
tional Conservative leaders seem to 
have lost their skill and the great 
middle class has moved to the left. 
The old venturesome spirit has been 
replaced by a search for security and 
a generally defensive psychology. 
The author believes that the British 
people have self-confidence and in- 
nate qualities which will produce a 
regeneration of the homeland. 


Considerable space is devoted here 
and there throughout the book to 
Asia and to India, in particular. The 
author follows the well-trodden path 
of defending British rule and depict- 
ing the recent settlements in India, 
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Burma and elsewhere as wholly vol- 
untary acts carrying out a precon- 
ceived plan. Such settlements were, 
in fact, forced liquidations of unten- 
able positions. It is unfortunate that 
the accumulated mistakes of almost 
two centuries of rule came to a cli- 
max when the vitality of the Empire 
The military events at 
Hong Kong, Singapore and Burma 
showed a weakness at the heart of 
the Empire from which it will never 


was low. 


recover in the eyes of Asiatics. 

The chapters dealing with the 
present status of the dominions and 
the problems they face are particu- 
larly good. They are described as a 
chain of autonomous entities united 
by common allegiance to the Crown 
and freely associated as the British 
Commonwealth of Nations. The 
trend has been distinctly toward in- 
creasing nationalism rather than 
closer union. The author believes 
that inter-Empire collaboration is of 
major importance and that each do- 
minion should have a cabinet mem- 
ber devoted to that one task. 

He gives an excellent analysis of 
the present status of Australia and 
New Zealand and says they are un- 
able to grasp the great economic 
opportunities in the Orient because 
of the paralyzing effect of control by 
labor, which seems devoted to a pro- 
gram of less work and more social 
security. The same men who were 
great soldiers show an increasing 
lethargy in peace. 

The book suffers from a very dif- 
fuse style and an attempt to cover 
too much ground. The numerous 
excursions into collateral matters 
tend to obscure and confuse the 
main themes. 

The central thesis of the whole 
book is that the British Empire has 
gradually become a voluntary associ- 
ation of nations and that its experi- 
ence can serve as a pattern for a 
larger supra-national organization. 
The author believes that this must 
be founded on an open and free 
world economy fostered by Great 
Britain and the United States. He 
frankly recognizes the present diffi- 
culties, that since the Versailles 
Treaty nationalism has been on the 
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increase rather than decrease, that 
the modern state has assumed numer- 
ous functions not previously consid- 
ered to be governmental. He sees the 
main problem as one of finding 
means to return the state to its prop- 
er function of preserver of law and 
order, devoted to the good of its 
people and subject to a higher moral 
law. It must not be the universal 
employer of its people, an end in 
itself and the sole arbiter of conduct. 
He offers no way to bring this about. 
In a very moving last paragraph, he 
finds the major difficulty in man 
himself and in his failure to see what 
must be done and to do it, all of 
which will probably cause him to fail 
to save himself although the means 
are at hand. 
Georce P. BICKFORD 

Cleveland, Ohio 


Bankruptcy PRACTICE 
AND PROCEDURE. By William 
Zwanzig. Indianapolis: Allen Smith 
Company. 1948. $15.00. Pages vii, 
750. 

This volume is primarily a hand- 
book with forms. The collection of 
forms included does not purport to 
be comprehensive, but is designed, 
as the author says, “to provide for 
those proceedings that arise in the 
administration of the average estate 
in bankruptcy”. While the official 
forms prescribed by the Supreme 
Court are all included, the suggested 
forms for use where no official form 
is provided, cover only a very small 
part of forms used in bankruptcy 
proceedings. The official forms are 
all captioned as such, but the un- 
official ones are not clearly identified. 

Part I, entitled “Bankruptcy Prac- 
tice and Procedure”, is divided into 
thirteen sections. Five of these sec- 
tions deal with attorneys, and consist 
of brief hints, suggestions and 
directions as to what an attorney is 
to do when representing petitioning 
creditors, the bankrupt on a volun- 
tary petition, the bankrupt on an 
involuntary petition, the receiver, 
and the trustee. Sections dealing with 
the duties and functions of a receiver 
and of the trustee, and sections deal- 
ing with creditors and claims, 


agricultural compositions and exten- 
sions (Chapter VIII), corporate re- 
organizations (Chapter X) , arrange- 
ments for unsecured debts (Chapter 
XI), real. property arrangements 
(Chapter XII), and wage earner’s 
plans (Chapter XIII) are also in- 
cluded. Each of these sections is pre- 
ceded with a brief set of instructions, 
introducing the forms which follow. 
The suggestions are all.of a practical 
nature and offer to one not familiar 
with bankruptcy practice a bird’s-eye 
view of steps to be taken in the 
administration of the estate of a 
bankrupt where no complications 
exist. These instructions consist of a 
short summary of the applicable 
provisions of the Bankruptcy Act 
outlining the various steps to be 
taken in an ordinary bankruptcy 
case. 

Part II consists of a reprint of the 
Bankruptcy Act and of the General 
Orders in Bankruptcy, as effective 
July 1, 
General Orders is a reprint of the 
official forms, which is a duplication 


1947. Accompanying the 


of the official forms contained in 
Part I. Certain sections of the reprint 
of the Act are annotated, but the 
annotations are in no sense compre- 
hensive or exhaustive. 

Part III is an index consisting of 
140 pages. 

Forms should never be intended to 
establish fixed patterns, but in every 
case should be subject to modifica- 
tion as the circumstances of the case 
arise. The use of forms without some 
knowledge and understanding of the 
history and nature of the provisions 
of the Bankruptcy Act and the under- 
lying principles governing its admin- 
istration, may in a given case result 
in embarrassment, substantial delay, 
and increased expense of adminis- 
tration. It may, therefore, be too 
much to promise, as the author of 
this volume does, that, “The use 
thereof by the legal practitioner un- 
familiar with procedure will result 
in a prompt and accurate disposition 
of the estate with the least amount of 
effort in reading statutes and deci- 
sions”. It would have been better to 
have emphasized the fact that a form 
is only a framework, not a mold, and 
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that recourse must always be had to 
substantive principles to determine 
the essential allegations of a pleading 
or the required provisions of an 
order. 


NATHAN S. BLUMBERG 
Chicago 


Tue MILKMAID’S MILLIONS. 
By Hugh Austin. New York: Charles 
Scribner’s Sons. 1948. $2.50. Pages 
181. 

(he author of Drink the Green 
Vater has accomplished a “repeat” 
for the benefit of those lawyers and 
others who enjoy their mystery fiction 
better if it has some novelty and 
departs from the familiar pattern 
for “whodunits”. Again his “hero” 
is William Sultan, the sole earthly 
survivor of the austere and august 
law firm of Sultan, Sultan and Sultan. 
Again the action is provided by the 
irrepressible and devotedly efficient 
“harem” of Sultan’s law office—his 
brunette secretary Kelly, his blond 
receptionist Roberts, and his red- 
headed file clerk Morgan. The 
“harem” has much to do with 
Sultan’s involvement in a murder 
mystery in which he became the No. 
| suspect, but has more to do with 
extricating him from the web thrown 
around him by those who misled 
the district attorney. The really 
entertaining thing about this second 
Hugh Austin novel is that it is 
written in a humorous vein and re- 
flects a lot of sardonic experience 
with law office routines. W.L.R. 


How TAX LAWS MAKE GIV- 
ING TO CHARITY EASY. By J. K. 
Lasser, C.P.A. New York: Funk and 
Wagnalls Company. 1948. $3.00.Pages 
xiv, 106. 

For ten years and more, attorneys 
and advisory committees of lawyers 
mobilized by innumerable eleemosy- 
nary organizations, charities, and so- 
cial welfare organizations, have been 
preparing and issuing brochures, art- 
fully designed for the existing or 
potential benefactors of their project, 
which were published for the pur- 
pose of making it clear, definite and 
certain that testamentary or lifetime 
gifts to these worthy institutions can 





be made on a “bargain basis” under 
our (unsound) federal tax laws de- 
signed to confiscate earned income 
and destroy the incentives for thrift, 
saving, and quests for family security. 
The“actually low cost of giving” has 
been a persuasive “selling argument” 
to many donors in doubt. A prolific 
writer on federal tax subjects, espe- 
cially in their accounting aspects, 
has brought together various tables, 
forms, notes, etc., of a genre long 
familiar to lawyers in the field. Some 
of the forms of tables are well re- 
membered; the “notes” are for the 
most part in a practical vein. Pon- 
tifically, the learned CPA pronounces 
that “you get no tax benefits” from 
gifts or contributions to bar associa- 
tions (or accounting societies or the 
League to Enforce Peace). But that 
is “another story”—beyond the scope 
of this note concerning a handy little 
volume. 

Significantly and regrettably, the 
volume as published does not con- 
tain the standard admonition agreed 
upon between our Association and 
various publishers and their Associa- 
tion, which is quoted from in con- 
nection with The Taft-Hartley Act— 
After One Year, elsewhere in this 
department and issue. 


JUGGERNAUT: AMERICAN 
LABOR IN ACTION. By Welling- 
ton Roe. Philadelphia: J. B. Lippin- 
cott Company, 1948. $4.00. Pages 375. 


"T Arr- HARTLEY ACT AND 
THE NEXT STEPS. By Fred A. 
Hartley, Jr., with an Introduction 
by Robert A. Taft. New York: Funk 
& Wagnalls Company. 1948. $2.85. 
Pages xvi, 240. 


Tue TAFT-HARTLEY ACT AF- 
TER ONE YEAR. By the Publisher's 
Ediiorial Staff. Washington, D. C.: 
Bureau of National Affairs, Inc. 1948. 
Pages vii, 341. 

These are significant books in a 
controversial field — provocative to 
some, useful to others. Wellington 
Roe has been for twenty years a 
leader, editor and lecturer in and for 
trades-union groups, and in New 


16 


“Books for Lawyers” 


York was identified with the Ameri- 
can Labor Party as one of its candi- 
dates for Congress in 1940. He has 
written a colorful, sharply critical 
story of the growth of the American 
Federation of Labor under Samuel 
Gompers, the formation of the divi- 
sive CIO, the rise of John L. Lewis 
to political power, and the infiltra- 
tion and bid of communism for con- 
trol in a way that has turned many 
Americans against labor organiza- 
tions. Mr. Roe has written a dynamic 
and persuasive account of the au- 
thentic needs of American workers 
for responsible self-organization, but 
he makes out a strong case against 
the machinations of selfish labor 
leaders and their cliques and claques, 
which he shows as extending even 
into the White House itself. Mr. 
Roe does not conceal his belief that 
American workers have been “sold 
down the river” by many of their 
leaders since the death of Gompers, 
but he is optimistic about the sturdy 
American forces he sees at work 
lately in many unions. 

Congressman Hartley’s book is 
what one would expect it to be as to 
his treatment of his subject—plus his 
“valedictory”, as he is retiring volun- 
tarily from the Congress. He makes 
a reasoned case for the new statute 
as equalizing many of the oppressive 
and one-sided provisions of the Wag- 
ner Act. An impression is left on the 
objective observer that the Taft- 
Hartley Act may and will be im- 
proved and strengthened, but that its 
outright repeal is as unlikely and 
undesirable as would be the total 
abrogation of the Wagner Act. Stu- 
dents of probable trends in labor 
relations legislation will find the 
Hartley brochure worth preserving 
as prophesy. 

The serviceable compilation 
among the three, for the average 
practicing lawyer, is that of the edi- 
torial staff of the Bureau of National 
Affairs. It is jam-packed with the 
kind of material a lawyer or an ex- 
ecutive in labor relations may find 
useful at any moment. We like and 
commend it also because it sets forth 
the following note, opposite its table 
of contents: 
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This publication is designed to pro- 
vide accurate and authoritative infor- 
mation in regard to the subject matter 
covered. It is sold with the under- 
standing that the publisher is not en- 
gaged in rendering legal, accounting 
or other professional service. If legal 
advice or other expert assistance is 
required, the services of a competent 
professional person should be sought. 
(From a Declaration of Principles 
jointly adopted by a Committee of the 
American Bar Association, and a Com- 
mittee of Publishers and Associations.) 


Tue LAWS OF CONTRACT 
BRIDGE. Promulgated by the Na- 
tional Laws Commission. Philadel- 
phia: John W. Winston Company. 
1948. $1.00. Pages 47. 

Lawyers are addicted to laws, and 
the laws of contract bridge are nowa- 
days within the ken of very many of 
them. Of the millions of people 
(sometimes estimated as high as 40,- 
000,000) throughout the world who 
play bridge, few have much depend- 
able knowledge of the laws of the 
game that has almost completely sup- 
planted auction bridge, which had in 
turn made bridge-whist and whist 
obsolete. While even the average 
player may cite Culbertson for some 
point in bidding or play, or defend 
himself against his partner’s impreca- 
tions by reference to Goren, he is 
sent scurrying in search of “the rule” 
when such irregularities as a revoke 
or a lead or a bid out of turn take 
place. Like as not, in a social game, 
some improvised rule that seems fair 
to all is declared and accepted. 

This slim volume promulgates the 





FOR THOSE WHO WISH to pursue 

further readings as historical and legal 

background for Ben W. Palmer's cur- 
rent series of articles in the Journal, 
we recommend: 

Tue Naturat Law. By Heinrich 
A. Rommen. St. Louis: B. 
Herder Book Company (1948) . 

THE AMERICAN PHILOSOPHY OI! 
Law. By Francis P. LeBuffe and 
James V. Hayes. New York: 
Crusader Press (1947). 

Tuis ConsTiIruTION OF Ours. By 
Florence E. Allen. New York: 
G. P. Putnam’s Sons (1940). 
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rules of contract bridge which went 
into effect October 1. In the United 
States it is the first revision since 
1943; internationally speaking, the 
first since 1935. The so-called inter- 
national code was suspended in 1943 
because of the war. This new code is 
the combined effort of the National 
Laws Commission (representing the 
Whist Club of New York and the 
American Contract Bridge League), 
the Portland Club of London (to 
which Lord Brougham introduced 
bridge in 1894), and the European 
Bridge League. 

The new codification moves gen- 
erally in the direction of simplicity; 
many cross-references found in the 
former codes have been eliminated. 
What changes are effected are in the 
main moderations and _liberaliza- 
tions of penalties. For example, the 
penalties for an opponent leading 
out of turn, a player bidding out of 
turn, a player making an insufficient 
bid, and a player revoking, have 
been ameliorated. The new laws 
were tested in play in the interna- 
tional tournament of the American 
Contract Bridge League in Chicago 
July 31-August 10. 

The Winston Company, incident- 
ally, is this fall issuing a spate of 
books on bridge, by Ely Culbertson. 
Contract Bridge for Everyone, a new 
volume described as a “staple item”, 
appeared September 15 at $2. The 
publisher’s whole Culbertson line 
has been revised and 
This includes Culbertson’s Summary 
($1.50), Self-Teacher ($1.25), and the 
ne plus ultra of contract bridge 
books, Culbertson’s Gold Book ($3.- 
50). The latter, published October 
15, contains also the new interna- 
R. B. A. 


re-issued. 


tional laws. 


T ue CITIZENS PARTICIPA- 
TION IN PUBLIC AFFAIRS. New 
York: New York University School 
of Law. 1948. Pages 176. 

An attractive brochure has been 
made of the addresses and papers at 
the conference which inaugurated 
the Citizenship Clearing House of 
the New York University School of 
Law on September 29 and 30, 1947, 


under the joint auspices of our 
Association, the American Political 
Science Association, and the Law 
School (33 A.B.A.J. 1086; November, 
1947). The publication is well worth 
obtaining and preserving by those 
who have occasion to speak in public 


on its central theme. 





We Recommend ... 


Where a book raises your spirit, and in- 
spires you with noble and courageous feel- 
ings, seek for no other rule to judge the 
event by; it is good, and made by a 
good workman. —Jean de la Bruyere 


INDIVIDUALISM AND ECONOMIC OR- 
pER. By Friederich A. Hayek, 
author of The Road to Serf- 

Chicago: University of 

Chicago Press; 1948; $5.00; 

Pages vii, 272. (This book of first 

importance by the author of the 

Road to Serfdom will be re- 

viewed in our December issue.) 


dom. 


STALIN AND GERMAN COMMUNISM. 
By Ruth Fischer. Cambridge: 
Harvard University Press; 1948; 
$8.00; Pages 687. (Reviewed on 
page 1033 of this issue.) 

[THE JUDICIAL FUNCTION AND IN- 
DUSTRIAL AND INTERNATIONAL DIS- 
puTES. By Robert N. Wilkin. 
Charlottesville: Virginia: The 
Michie Company; 1948; $0.00; 
Pages 91. (To be reviewed in 
the December issue.) 

[HE MEANING OF TREASON. By Re- 
becca West. New York: Viking 
Press; 1947; $3.50; Pages 307. 
(Reviewed in 34 A.B.A.J. 140; 
February, 1948; still more sig- 
nificant now than when pub- 
lished.) 


PERSUADE OR PERISH. By Wallace 
Carroll. Boston: Houghton, 
Mifflin Company; 1948; $4.00; 
Pages 392. (Reviewed in 34 
A.B.A.J. 938; October, 1948.) 

NOTES OF A DISTRICT JUDGE. By 
Claude McColloch. Portland, 
Oregon: Privately Printed. (Re- 
viewed on page 1032 of this 
issue.) 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 








=" The 1948 annual meeting of the 
Junior Bar Conference was held at 
the Roosevelt Hotel, in Seattle, 
Washington, on September 5-7. New 
officers elected for the ensuing year 
were William R. Eddleman, Seattle, 
Washington, Chairman; W. Carloss 
Morris, Jr., Houston, Texas, Vice 
Chairman; and Charles H. Burton, 
Washington, D. C., Secretary. Elected 
to fill vacancies on the Executive 
Council were Richard H. Bowerman, 
New Haven, Connecticut, Second 
Circuit; E. Paul Mason, Jr., Balti- 
more, Maryland, Fourth Circuit; 
John W. Cummiskey, Grand Rapids, 
Michigan, Sixth Circuit; John H. 
Lashly, St. Louis, Missouri, Eighth 
Circuit; and Charles R. Fellows, 
Tulsa, Oklahoma, Tenth Circuit. 
The principal 
luncheon held on Sunday, September 


speaker at the 


5, was H. Graham Morison, Assistant 
Attorney General of the United 
States, and former Vice Chairman of 
the JBC. Mr. Morison, during the 
Spring of 1948, received nationwide 
publicity as the government attorney 
in charge of the judicial actions 
taken by the Justice Department 
against the United Mine Workers 
and its leader, John L. Lewis. He 
expressed the belief that the actions 
taken by the government were in 
all respects legal and that they were, 
at the same time, in harmony with 
our democratic form of government 
and our principles of free enterprise. 

One of the most provocative mat- 
ters reported on was the “Michigan 
Survey of Conditions of Practice of 
Law”, by Charles W. Joiner, of Ann 
Arbor. This survey was conducted 
on a county basis and its purpose 
was to provide a guide to law school 
graduates concerning the county 
within the state in which he could 
reasonably expect to make a liveli- 
hood in the practice of law. Interest 





in the survey was so spontaneous 
that the Conference directed its ofh- 
cers to appoint a special committee 
to determine how the Conference 
could assist in the promotion of like 
economic surveys in other areas of 
the country. The work of this com- 
mittee is being headed by Calvin M. 
Cory, of Las Vegas, Nevada. 

JBC Award of Merit for the best 
over-all city program went to St. 
Louis, Missouri, and the state award 
to Michigan. Special public informa- 
tion awards in the form of watches, 
made available by the National Di- 
rector, W. Carloss Morris, Jr., were 
presented to David W. Donnelly, 
State Director for Missouri, and 
Robert M., Segal, of Boston, Massa- 








chusetts. A.desk pen set was pre- 
sented to the retiring National 
Chairman, T. Julian Skinner, Jr., of 
Jasper, Alabama, by Walter B. Kea- 
ton, of Rushville, Indiana, as a gift 
of the Executive Council. 

The JBC by-laws were amended 
by the House of Delegates to author- 
ize the JBC @haifman to appoint a 
total of two council members-at-large 
in either the Fifth, Eighth, Ninth or 
Tenth Circuits, in order to promote 
and stimulate JBC activities in these 
geographically larger circuits. 

The newly elected chairman, Wil- 
liam R. Eddleman, announced that 
it would be his policy to place the 
responsibility for JBC 
squarely on the shoulders of each 
council member and committee 
In keeping with that 
policy, he further stated that com- 
mittee appointments in each circuit 
were to be made the responsibility 


activities 


chairman, 


of each council member and commit- 
tee chairman. 


WILLIAM R. EDDLEMAN, of the Washington Bar (Seattle), receives the records of the 
Junior Bar Conference as he assumes the office of National Chairman of the JBC 


at the Annual Meeting in Seattle. In the usual order are: T. Julian Skinner, Jr., of 


Alabama, retiring National Chairman; Charles H. Burton, of the District of Columbia, 


Secretary; Mr. Eddleman; and W. Carloss Morris, Jr., of Texas, new Vice Chairman. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Lovis B. Sohn - Editor-in-Charge 











International Control of Atomic Energy 


® One of the chief issues before the third session of the General Assembly of the 


United Nations is the question of the international control of atomic energy. While 


public attention is centered on Soviet opposition to the plan proposed by the Atomic 


Energy Commission to the Security Council, few persons realize the important impli- 


cations of that plan for the nations which are willing to accept it. The third report 
of the Commission on May 17, 1948 (U.N. Doc. AEC/31; Atomic Energy Commission, 
Official Records, 3rd year, special supplement; United States Department of State, 


Publication 3179) contains in Annex 2 a summary of the majority plan of control, 


which points out clearly the breath-taking inclusiveness of the plan and the various 


means necessary to prevent its violation. Following is the official summary of 


the majority plan: 


\. SCOPE OF THE PROBLEM 


As outlined in the first report, the funda- 
mental technical facts are: 

(1) The substances uranium and 
thorium play a unique role in the 
domain of atomic energy, since as far as 
is known these are the only raw materials 
from which the nuclear fuel required 
for the development of atomic energy 
can be obtained. 

(2) Whether the ultimate nuclear 
fuel be destined for peaceful or destruc- 
tive uses, the productive processes are 
identical and inseparable up to a very 
advanced stage of manufacture. 

The dangers that must be met are 
diversion of materials, clandestine opera- 
tions, and seizure of materials or facil- 
ities. Since nuclear fuel once produced, 
even for peaceful purposes, lends itself 
readily to the manufacture of atomic 
weapons, these dangers must be effec- 
tively met if the peaceful development 
of atomic energy is to be promoted in 
an atmosphere of confidence and general 
trust. Seizure will always be a danger 
of such magnitude that it should be 
recognized by all nations to mean that 
a most serious violation of the treaty 
has taken place and that a nation is 
about to embark on atomic warfare. 


B. AN INTERNATIONAL CONTROL AGENCY 
EsTABLISHED BY TREATY 

To cope with these dangers and to fulfill 
the objectives set forth in its terms of 
reference, the Commission has recognized 
that there should be a strong and com- 
prehensive international system of con- 
trol, defined by treaty. 

Such a system of control should be 
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administered by an international control 
agency, the staff of which would be 
selected on an international basis and 
its scope and functions defined by the 
treaty. 

As the only way to eliminate national 
rivalries in this field and the resultant 
possibility of one nation or group of 
nations achieving potential military 
supremacy, it is recognized that decisions 
concerning production and use of atomic 
energy must not be left in the hands of 
individual nations. In other words, it is 
recognized that the development and 
use of atomic energy are not essentially 
matters of domestic concern of indi- 
vidual nations, but rather have predomi- 
nantly international implications and 
repercussions. 

Signatory nations would insist that 
policies that substantially affect world 
security should be defined in the treaty. 
The treaty must therefore establish the 
policies concerning the production and 
use of atomic energy that the agency 
would be obligated to carry out. 

One of the most important examples 
is that policies concerning production 
and stockpiling of nuclear fuels should 
be dictated primarily by security con- 
siderations. These require that nuclear 
fuel should not be produced in quantity 
beyond that required for actual benefi- 
cial use, including research and develop- 
ment. Such restriction would be written 
into the treaty itself and would remain 
in force until new technical findings and 
considerations of world security war- 
ranted revision of this provision by 
amendment of the treaty. 

The treaty should lay down the 


general principles to be followed in the 
distribution of materials and facilities 
and should even go so far, in certain 
cases, as to prescribe mining and _ pro- 
duction quotas. 


C. FUNCTIONS AND POWERS OF THE AGENCY 


Within the above framework, an effec- 
tive control requires that the agency 
exercise positive functions with regard 
to all phases of atomic energy activities. 
Only in this way can the agency dis- 
charge the responsibilities placed upon 
it, keep abreast of developments in the 
field of atomic energy, and carry out 
necessary inspections without undue 
interference with normal national and 
private activities. Only in this way can 
the elimination of atomic weapons from 
national armaments be made effective. 

1. Functions with regard to produc- 
tion facilities.—The effectiveness of the 
control of atomic energy depends upon 
the effectiveness of the control estab- 
lished over the production and use of 
uranium, thorium, and their fissionable 
derivatives. Appropriate controls to pre- 
vent their diversion to improper uses 
must be applied throughout the various 
stages of the processes from the time that 
uranium and thorium ores are severed 
from the ground to the time they become 
nuclear fuels and are consumed. 

From the conclusion that decisions re- 
garding the production and use of atomic 
energy should not be left in the hands 
of nations, it follows that all activities 
in this field must either be carried on 
by the agency itself under powers of 
operation and management and under 
rights of ownership or by nations only 
under license from the agency. 

After consideration of various techni- 
cal factors, the Commission has deter- 
mined that mines, mills, and dumps 
may be operated by nations or persons 
under license from the agency. However, 
the agency would acquire ownership of 
all source material from the moment it 
is removed from its place of deposit in 
nature and would specify the concentra- 
tion at which it would take possession. 
The agency would have the authority to 
determine, in each case, whether it 
would own, operate and manage any 
source material refinery or whether it 
would license the operation. The agency 
would own, operate, and manage all 
chemical and metallurgical plants for 
treating key substances and all facilities 
capable of producing nuclear fuel, in- 
cluding isotope separation plants, pri- 
mary reactors, and secondary reactors. 
The agency would own all nuclear fuel, 
whether produced in its own facilities or 
in non-dangerous facilities licensed by 
the agency. 
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In those instances where the treaty 
gives the agency the power to decide 
whether an activity or a facility is non- 
dangerous—that is to say non-dangerous 
in terms of world security—and can 
therefore be licensed, the agency would 
be obligated to take into account: 

(a) The quantity and quality of ma- 

terials in each case; 

(b) The possibility of diversion; 

(c) The ease with which the materials 
can be used or converted to pro- 
duce atomic weapons; 

(d) The total supply and distribution 
of such materials in existence; 

(e) The design and operating charac- 
teristics of the facilities involved; 

(f) The ease of altering those fa- 
cilities; 

(g) Possible combinations with other 
facilities; 

(h) Scientific and technical advances 
which have been made; and 

(i) The degree to which the agency 
has achieved security in the con- 
trol of atomic energy. 

In the case of operations licensed by 
the agency, the agency would carry out 
certain specified control measures to pre- 
vent the misuse of facilities or the diver- 
sion of materials. For example, the 
agency might make inspections, conduct 
accountings, require certain operating 
procedures, and maintain guards. The 
agency would reserve the power to mod- 
ify the provisions of the lease or license 
and in case of violation, to suspend or 
revoke the lease or license and take 
possession of the nuclear fuel involved. 
If a suspension or revocation should take 
place, the agency would have the right 
to maintain its control measures over 
any facilities involved. 

In order to assure to the agency the 
final right of decision in regard to the 
production and disposition of source ma- 
terials and nuclear fuels, and the alloca- 
tion, construction, and operation of 
plants under its management, it was 
found necessary to vest, subject to the 
terms of the treaty, ownership of these 
materials and plants in the agency, in 
the sense of a trust exercised on behalf 
of signatory states jointly. Ownership by 
the agency of source materials or nuclear 
fuels includes the exclusive right to move 
or lease the materials, the right to use 
them and to produce energy from them, 
and the same rights for all products 
formed from them. The useful and non- 
dangerous products would be made 
available to nations under fair and equi- 
table arrangements. Ownership also in- 
cludes the principle that no disposition 
of material can be made without the 
permission of the agency. Ownership by 
the agency of facilities includes the rights 
of possession, operation and disposition. 

2. Functions with regard to the detec- 
tion of secret activities.—By requiring 
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that all activities and facilities in this 
field must either be managed or licensed 
by the agency, the detection of clandes- 
tine activities is greatly simplified. The 
agency need not be concerned with the 
motives of those carrying on unauthor- 
ized activities in this field, for it is the 
very existence of such activities that is 
illegal. 

In order to allow the exercise of the 
powers necessary for the detection of 
secret activities, nations must undertake 
in the treaty to grant to the agency 
rights of inspection of any part of their 
territory subject to appropriate proce- 
dural requirements and limitations de- 
signed to prevent possible abuse of the 
powers given to the agency. However, 
the amount of inspection required and 
the attendant interferences would be 
much less than would be necessary under 
a control system which sought to depend 
on inspection alone. 

The agency would, nevertheless, have 
to conduct various kinds of inspection. 
For example, in order to appraise the 
possibility of a nation engaging in clan- 
destine activities, the agency would have 
the duty to conduct or to arrange with 
nations for the conduct of surveys and 
explorations to discover and determine 
world supplies of source material. It 
would also have rights of conducting 
routine air surveys over areas which are 
known to contain source material. For 
the same purpose, the agency would have 
the authority to require periodic reports 
from nations regarding specialized equip- 
ment and supplies directly related to the 
production ard use of atomic energy 
and to check on such reports. 

3. Functions with regard to research. 
—The agency should have positive re- 
search and developmental responsibili- 
ties in order to remain in the forefront 
of atomic knowledge so as to render the 
agency more effective in promoting the 
beneficial uses of atomic energy and in 
eliminating its destructive ones. The ex- 
clusive right to carry on research on the 
destructive properties of atomic energy 
should be vested in the agency. 

Research in nuclear physics having a 
direct bearing on the use of atomic 
energy should be subject to appropriate 
safeguards established by the agency in 
accordance with the treaty. Such safe- 
guards should not interfere with the 
prosecution of pure scientific research, 
or the publication of its results, provided 
no dangerous use or purpose is involved. 

It is by control of the actual materials, 
not by the prohibition of research, that 
their misuse can be prevented; the strict 
control of all potentially dangerous ma- 
terials must be the central objective of 
the agency. Once this is fully achieved, 
the futility of secrecy would be evident 
and there could be full publication of 
research and full international collabora- 


tion among scientists. The agency would 
promote among all nations the exchange 
of basic scientific information on atomic 
energy for peaceful ends. 


D. PROHIBITION OF WEAPONS 


The terms of reference of the Commis- 
sion call for the elimination from na- 
tional armaments of atomic weapons. 

An international agreement to outlaw 
the national production, possession, and 
use of atomic weapons is an essential 
part of any effective international system 
of control. But an international treaty 
to this effect, if standing alone, would 
fail (1) to ensure the use of atomic en- 
ergy only for peaceful purposes, and (2) 
to provide for effective safeguards by 
way of inspection and other means to 
protect complying states against the haz- 
ards of violations and evasion, and thus 
would fail to meet the requirements of 
the terms of reference of the Commis- 
sion. To be effective, such agreement 
must be embodied in a treaty providing 
for a comprehensive international system 
of control, and including guarantees and 
safeguards adequate to ensure the carry- 
ing out of the terms of the treaty and 
to protect complying states against the 
hazards of violations and evasions. 

As an integral part of such a compre- 
hensive system of control, the treaty 
would: 

(1) Prohibit the manufacture, posses- 
sion and use of atomic weapons by all na- 
tions parties thereto and by all persons 
under their jurisdiction, and 

(2) Provide for the disposal of any 
existing stocks of atomic weapons and 
for the proper use of nuclear fuel adapt- 
able for use in weapons. 


E. GENERAL OPERATIONAL RELATIONSHIPS 


The relations of the international con- 
trol agency to the several organs of the 
United Nations should be clearly estab- 
lished and defined by the treaty. 

The treaty would provide that the 
rule of unanimity of the permanent 
members, which in certain circumstances 
exists in the Security Council, would 
have no relation to the work of the 
agency. No government would possess 
any right of veto over the fulfillment by 
the agency of the obligations imposed 
upon it by the treaty, nor would any 
government have the power, through the 
exercise of any right of veto or otherwise, 
to obstruct the course of control or 
inspection. 

Decisions of the agency, pursuant to 
the powers conferred upon it by the 
treaty, should govern the operations of 
national agencies for atomic energy. In 
carrying out its prescribed functions 
however, the agency should interfere as 
little as necessary with the operations of 
national agencies for atomic energy, or 
with the economic plans and the private, 
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corporate, and state relationships in the 
several countries. 
F. STAGES OF TRANSITION TO 
INTERNATIONAL CONTROL 

The treaty should embrace the entire 
program for putting the international 
system of control into effect and should 
provide a schedule for the completion of 
the transitional process over a period of 
time, step by step, in an orderly and 
agreed sequence leading to the full and 
effective establishment of international 
control of atomic energy. In order that 
the transition may be accomplished as 
rapidly as possible, and with safety and 
equity to all, the United Nations Atomic 
Energy Commission should supervise the 
transitional process, as prescribed in the 
treaty, and should be empowered to 
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determine when a particular stage or 
stages have been completed and subse- 
quent ones are to commence. 


G. ENFORCEMENT AND SANCTIONS 


The treaty should include provisions 
specifying the means and methods of 
determining violations of its terms, set- 
ting forth such violations as would con- 
stitute international crimes, and estab- 
lishing the nature of the measures of 
enforcement and punishment to be im- 
posed upon persons and upon nations 
guilty of violating the terms of the 
treaty. 

The judicial or other processes for 
determination of violations of the treaty, 
and of punishment therefor, should be 
swift and certain. Serious violations of 
the treaty would be reported immedi- 





Opinion of Professional Ethics Committee 


OPINION 277 
(June 26, 1948) 


PARTNERSHIPS — GENUINENESS —A 
so-called partnership between lawyers 
in different cities to handle only a 
special class of cases is not a genu- 
ine partnership contemplated by the 
Canon. 

Canons 29, 33, 38 

Opinion 97 


® The Opinion of the Committee was 
stated by Mr. JACKSON Messrs. Brand, 
Drinker, Leviton, Miller, White and 
Wuerthner concurring. 


=" A member, whom we shall call 
Jones, practicing in an outlying 
town, which we shall call Millville, 
has asked our opinion as to the pro- 
priety of the following proposed ar- 
rangement between him and a law- 
yer, whom we shall call Smith, prac- 
ticing in a large city, which we shall 
call New York City, in the same 
state: 


Smith, the metropolitan lawyer, 
who specializes in trade-marks and 
copyright applications and practice, 
proposes to form a partnership with 
Jones in Millville, under the name 
“Smith & Jones”. The arrangement 
involves the maintenance by Jones 
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of an office in Millville, with separate 
telephone and directory listings un- 
der the proposed partnership name, 
for the limited purpose of serving 
clients in this specialized field. Jones 
will not share in Smith’s metropoli- 
tan practice, nor will Smith share in 





ately by the agency to the nations parties 
to the treaty, to the General Assembly, 
and to the Security Council. Once the 
violations constituting international 
crimes have been defined and the meas- 
ures of enforcement and punishment 
therefor agreed to in the treaty, there 
would be no legal right, by veto or other- 
wise, whereby a willful violator of the 
terms of the treaty could be protected 
from the consequences of violation of 
its terms. 


In consideration of the problem of 
violation of the terms of the treaty, it 
should also be borne in mind that a vio- 
lation might be of so grave a character 
as to give rise to the inherent right of 
self-defense recognized in Article 51 of 
the Charter of the United Nations. 


Jones’ office practice, but only in the 
trade-mark and copyright work origi- 
nating in Millville. It is expected 
that Jones will prepare all applica- 
tions and forward them to Smith for 
registration, filing and prosecution. 
The proposed firm of Smith & Jones 
will have its office in the same build- 
ing and room where Jones carries on 
his private practice. The letterhead, 
telephone and directory listings of 
the firm will so indicate. The pro- 
posed letterhead is: 


SMITH & JONES 


Attorneys at Law 


JOHN JONES 
ROBERT SMITH 


TRADEMARKS—COPYRIGHT AND UNFAIR COMPETITION CAUSES 
U.S. AND FOREIGN REGISTRATIONS 


80 WALL STREET 
NEW YORK CITY 
TELEPHONE NO 0000, 

It is proposed that the partnership 
articles provide that Jones receive 
30 per cent of the fees charged the 
clients on the business covered by the 
partnership, excluding disbursements 
and expenses. 

In our opinion, the proposed ar- 
rangement is not permitted under 
Canon 33, providing for partner- 
ships. There is here no true partner- 
ship of the kind contemplated by the 
Canons, involving a joint and several 
responsibility: Opinion 115. The 
representation that such a partner- 
ship exists is a deception condemned 
by Canons 29 and 38. See Opinion 


CABLE ADDRESS SMONES, NEW YORK 
403 ELECTRIC BLDG. 
MILLVILLE, N. Y. 


97. In effect, Jones is acting in Mill- 
ville as a solicitor for Smith on a 30 
per cent commission basis, having 
no interest in like business originat- 
ing in New York, and assuming no 
responsibility therefor. 


A statement on a lawyer’s letter- 
head of special branches of law prac- 
ticed is improper advertising, even 
though these be recognized special- 
ties permitted by Canon 46 (see 
Canon 45). Furthermore, the pro- 
posed letterhead is in conflict with 
Canons 27, 43, 45 and 46, See Opin- 
ions 152, 175 and 203, 














APPEAL AND ERROR 


State Supreme Court's Denial of Per- 
mission to File in State Circuit Court 
a Petition for Writ of Error Coram 
Nobis Not Denial of Due Process 
Under Fourteenth Amendment 

" Taylor v. Alabama, 92 L. ed. Adv. 
Ops. 1304; 68 Sup. Ct. Rep. 1415; 
16 U. S. Law Week 4621. (No. 721, 
decided June 21, 1948.) 

Petitioner, who was represented by 
counsel throughout his trial and sub- 
sequent appeal, was convicted of 
rape and sentenced to death, Later 
he alleged that his several confes- 
sions, identification of prosecutrix 
and demonstrations of locations of 
the crime had been induced by phys- 
ical violence administered while he 
was in jail, and he filed with the 
state Supreme Court a petition for 
an order granting him the right to 
file a petition in the trial court for 
a writ of error coram nobis. This 
particular procedure was required 
under Alabama law. The Supreme 
Court of Alabama denied the peti- 
tion and certiorari was taken. 

In an opinion by Mr. Justice Bur- 
TON the Supreme Court held (1) that 
the Alabama procedure to secure 
review in a criminal case by writ 
of error coram nobis constitutes due 
process of law under the Fourteenth 
Amendment (citing Hysler v. Flor- 
ida, 315 U. S. 411); (2) that the 
Alabama procedure requiring a pris- 
oner to obtain permission from the 
state Supreme Court to file his writ 
of error coram the trial 
court after the trial court’s judgment 
has been affirmed does not violate 
due process requirements of the fed- 
eral Constitution; and (3) that on 
the merits of the case, dismissal of 
the petition by the Supreme Court 
of Alabama did not deprive peti- 
tioner of due process of law. 

Mr. Justice Murpny, in a dissent 
in which he was joined by Mr. Justice 
Douc.as and Mr. Justice RUTLEDGE, 


nobis in 











Reviews in this issue by James L. Homire and 
Richard B. Allen. 
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disagreed primarily with the major- 
ity’s view that the merits of the case 
supported the Alabama Supreme 
Court’s action. It was noted by him 
that petitioner’s right to proceed by 
way of habeas corpus in a federal dis- 
trict court had not been prejudiced. 

Mr. Justice FRANKFURTER 
curred with the majority in a sepa- 
rate opinion and Mr. Justice BLACK 
took no part in the case. A. 

The case was argued by Nesbitt 
Elmore and Thurgood Marshall for 
Taylor and Bernard F. Sykes for 
Alabama. 


con- 


BANKRUPTCY 


Railroad Reorganizations—inter-Com- 
pany Claims—Subordination of Debt 
Claim of Parent Company to Stock 
of Subsidiary 

® Comstock v. Group of Institutional 
Investors; New Orleans, Texas and 
Mexico Railway Company v. Same; 
Thompson v. Same; Comstock v. 
Thompson, 92 L. ed. Adv. Ops. 1360; 
68 Sup. Ct. Rep. 1454; 16 U.S. Law 
Week 4629. (Nos. 451-454, decided 
June 21, 1948.) 

These cases involved a contention 
that a parent company’s claim for ad- 
vances to a subsidiary should be sub- 
ordinated to the rights of the holders 
of the stock of the subsidiary in reor- 
ganization proceedings under Section 
77 of the Bankruptcy Act. The par- 
ent, Missouri Pacific, had made the 
advances to its subsidiary, New Or- 
leans, Texas and Mexico, before the 
reorganization, in which both com- 
panies were involved as debtors. The 
stock of the New Orleans, owned by 
Missouri Pacific, in an amount to 
control the former, had been pledged 
by Missouri Pacific as collateral se- 
curity for its 514% secured serial 
gold bonds. 

In the reorganization proceedings 
a holder of 514% secured serials ob- 
jected to the plan of reorganization 
on the ground that it gave effect and 
priority to the Missouri Pacific ad- 
vances, evidenced by notes, over the 








New Orleans stock pledged to the 
514% secured serials, The secured 
serial holder based his objection on 
alleged acts of mismanagement of 
the New Orleans by the Missouri 
Pacific. 

The acts of mismanagement al- 
leged related chiefly to forcing New 
Orleans to pay dividends out of cap- 
ital, forcing it to borrow money from 
Missouri Pacific to pay dividends, 
the shifting of debt from another 
member of the system to the New 
Orleans, and the improper advanc- 
ing of funds to the New Orleans to 
acquire certain feeder lines in Texas. 

The District Court heard extensive 
evidence on the questions, made find- 
ings to the effect that the Missouri 
Pacific had managed the New Or- 
leans in good faith, made advances 
for proper purposes, caused no div- 
idends to be paid out of capital or 
improvidently in bad faith, and that 
the advances were for betterments to 
the New Orleans. It accordingly over- 
ruled the objection. The Circuit 
Court of Appeals affirmed. 

On certiorari the Supreme Court 
affirmed. Mr. Justice JACKSON de- 
livered the prevailing opinion. He 
bases his decision chiefly on the 
findings which the District Court 
had made and the Circuit Court 
had affirmed. Recognizing the rule 
of equitable subordination as an- 
nounced in Taylor v. Standard Gas 
& Electric Co., 306 U.S. 307, the 
Court points out that the applica- 
tion of the doctrine depends on the 
factual situation. As to that, the 
findings were against the secured 
serials, and so the principle was 
applicable. 

Mr. Justice Murpuy delivered a 
dissent in which Mr. Justice BLAck, 
Mr. Justice Doucas and Mr. Justice 
RUTLEDGE The dissent — 
recognizes that no case was made as 
to the advances for acquisition of the 
feeder lines. But the advances to 
pay dividends and the amount in- 
the debt shifting the 


concurred. 


volved in 
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minority thought should be sub- 
ordinated to the New Orleans stock. 
In this connection the dissent goes 
into the evidence and places con- 
siderable reliance on a report of the 
sub-committee of the Senate Com- 
mittee on Interstate Commerce in 
its investigation of the Missouri 
Pacific. While the minority recog- 
nizes the wisdom of the rule which 
gives effect to the findings of two 
lower courts, it concludes that 
there was here an exceptional error 
involved in the conclusions apparent 
on the face of the findings and argues 
that in such case the rule as to find- 
ings does not apply. It is said that 
where there has been a breach of the 
parent’s fiduciary duties a finding 
of good faith is an insufficient basis 
for a conclusion in favor of the 
parent. Fi. 

The cases were argued by Maxwell 
Brandwen for the secured serials, 
Charles W. McConaughy for Insti- 
tutional Investors, Harry Kirshbaum 
for the bondholders, and Leonard 
P. Moore for the trustee. 


CONSTITUTIONAL LAW 


Constitutional Validity of the Renego- 
tiation Act—Substantive and Proce- 
dural Provisions 
® Lichter v. United States; Pownall 
v. Same; Alexander Wool Combing 
Company v. Same, 92 L. ed. Adv. 
Ops. 1260; 68 Sup. Ct. Rep. 1294; 
16 U.S. Law Week 4561. (Nos. 105, 
74, and 95, decided June 14, 1948.) 
These three cases are the subject 
of a single opinton of the Court 
delivered by Mr. Justice Burton. 
They deal generally with the con- 
stitutional validity of the Renegotia- 
tion Act, which provides legal 
standards and procedure for the 
determination of excessive profits 
under contracts and subcontracts 
made by the War Department, the 
Navy Department or the Maritime 
Commission. The procedure pro- 
vides for the renegotiation of con- 
tracts by administrative 
officials of the government who are 


certain 


empowered to determine whether 


there have been excessive profits 
under the contracts. An aggrieved 
contractor is given the right to a 
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proceeding de novo for redetermi- 
nation of the administrative ruling 
by the Tax Court. 

The opinion of Mr. Justice 
Burton holds generally that the 
delegation of power to administra- 
tive officials to determine whether 
there have been “excessive profits” 
is valid and that the statutory 
standard is sufficiently definite to 
support the delegation of power. 
With respect to the latter point, he 
said that the argument was limited 
to the Lichter and Alexander cases 
since certainly there could be no 
question under the statute as it 
spelled out its standards in its form 
applicable to the Pownall case. ‘The 
opinion also rules that the renegotia- 
tion of war contracts is not a taking 
of private property for public use, 
that the Act properly applies to con- 
tracts entered into before the enact- 
ment of the Act and its amendments, 
and finally, that the statutory pro- 
ceeding before the Tax Court is the 
sole remedy for a redetermination 
of excessive profits determined by 
orders of the administrative officials 
so that questions as to the coverage 
of the Act and the amount of profits 
are not befort the Court, 

Mr. Justice Murpuy concurred in 
the result. Mr. Justice JACKSON con- 
curred in the Pownall case but dis- 
sented in the Lichter and Alexander 
cases. 

Mr. Justice DouGias dissented in 
part, expressing the view that profits 
realized during the fiscal year ending 
December 31, 1942, were subject to 
proceedings in the District Court as 
an alternative remedy to proceedings 
in the Tax Court. H. 

The cases were argued by Paul W. 
Steer for Lichter, Leo R. Friedman 
for Pownall, Edward C. Park for 
Alexander, and Philip B. Perlman 
for the United States. 


Illegal Searches and Seizures 
® Trupiano v. United States, 92 L. 
ed, Adv. Ops. 1198; 68 Sup. Ct. Rep. 
1229; 16 U.S. Law Week 4589. (No. 
427, decided June 14, 1948.) 

This case involves the legality of 
a seizure of an illegal still, appurte- 
nant equipment and contrabrand 





property. On a motion to exclude 
and suppress the still and other 
evidence, on the ground that it was 
seized without a warrant and there- 
fore illegally, the District Court 
denied the motion and the Circuit 
Court of Appeals affirmed. On cer- 
tiorari the Supreme Court reversed. 
Mr. Justice Murpuy delivered the 
opinion of the Court. 

The owner of real estate, thinking 
that proposed tenants desired to 
lease the property for maintaining 
an illegal still, reported the facts to 
internal revenue officers who as- 
signed an agent to work on the farm 
near the still and accept employment 
at it, if asked. He was so employed 
by the operators of the still who 
leased the land. He kept the revenue 
officers informed as to the activities 
of the still operators. A raid fol- 
lowed, One of the raiding officers, 
prior to actual entry into the 
premises, saw one of the. still 
operators operating it. Without a 
warrant the federal agents arrested 
this operator and seized the illicit 
distillery, considerable other equip- 
ment, alcohol and mash. 

Mr. Justice MurpHy concluded 
that the procedure without a war- 
rant was illegal under the Fourth 
Amendment, notwithstanding that 
it was an incident to a lawful arrest 
“A search or seizure without a 
warrant as an incident to a lawful 
arrest has always been considered to 
be strictly limited ... there must be 
some other factor in the situation 
that would make it unreasonable or 
impractical to require the arresting 
officer to equip himself with a search 
warrant.” While the Court directed 
that the evidence be suppressed, it 
declared that, since it was contra- 
band, petitioners had no right to its 
return, HH. 

The case was argued by Frank G. 
Schlosser for Trupiano and Philip 
B. Perlman for the United States. 


HABEAS CORPUS 
Jurisdiction of Federal District Court 
to Entertain Petition for Writ of Ha- 
beas Corpus Extends Only to Persons 
Confined Within Territorial Limits of 
the District 


® Ahrens v. Clark, 92 L. ed. Adv. 
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Ops. 1382; 68 Sup. Ct. Rep. 1443; 
16 U.S. Law Week 4640. (No. 446, 
decided June 21, 1948.) 

Petitioners, 120 Germans confined 
at Ellis Island, New York, under 
removal orders issued by the At- 


torney General, sought writs of 
habeas corpus in the District Court 
for the District of Columbia. Under 
28 USC §452 district courts are given 
power to grant writs of habeas corpus 
“within their respective jurisdic- 
Applying this statute, the 
District Court and the Court of 
\ppeals for the District of Columbia 


tions”. 


dismissed the writs. 

In an opinion by Mr. Justice 
DoucLas, the Court affirmed. There 
is a square holding that as a matter 
of jurisdiction the power of district 
courts to issue writs of habeas corpus 
is restricted to the cases of persons 
who are confined or detained within 
the territorial limits of the court. 

Mr. Justice RUTLEDGE, in a dissent- 
ing opinion joined in by Mr. Justice 
BLack and Mr. Justice Murpuy, 
pointed out that the important point 
should not be where the prisoner is 
confined, but where the jailer is to 
be found. He felt that the words 
“within their respective jurisdictions” 
should be construed as confining the 
running of the court’s process to its 
territorial jurisdiction, rather. than 
confining the court’s jurisdiction to 
cases in which the prisoner’s body 
was located within those limits. 

A. 

The case was argued by James J. 
Laughlin for Ahrens and Philip B. 
Perlman for Clark. 


TAXATION 


State Franchise Tax Not Invalid Under 
Commerce Clause 

" Memphis Natural Gas Company 
v. Stone, 92 L. ed. Adv. Ops. 1409; 
68 Sup. Ct. Rep. 1475; 16 U.S. Law 
Week 4654, (No. 94, decided June 
21, 1948.) 

Petitioner, a Delaware corporation, 
operates a pipeline in Mississippi 
for the purpose of transporting gas 
in interstate commerce. It is a 
foreign corporation and was never 
qualified to do interstate business 
in Mississippi. It has only one 


customer there and to it it sells gas 
wholesale at several delivery points. 
Mississippi imposed a franchise tax 
for doing business in the state at the 
rate of $1.50 for every $1000 of 
capital invested in the state. This tax 
was in addition to ad valorem 
property taxes. On stipulated facts 
the petitioner contested the validity 
of the tax, but the tax was sustained 
by the Mississippi Supreme Court. 

On certiorari, the Supreme Court 
affirmed. Mr. Justice Reep delivered 
an opinion in support of the judg- 
ment, in which Mr. Justice DOUGLAS 
and Mr. Justice MurpHy joined. 

Mr. Justice RuTLEDGE delivered a 
separate opinion concurring in the 
judgment and Mr. Justice BLAck 
concurred without opinion. 

Mr. Justice FRANKFURTER filed a 
dissenting opinion in which the 
CuieF Justice, Mr. Justice JACKson, 
and Mr, Justice Burton concurred. 
The dissent rests largely on the 
construction of the stipulation and 
on the point that the Court is not 
bound by the state court’s views as 
to questions of federal constitutional 
law. 33 

The case was argued by Edward 
P. Russell for petitioner and J. H. 
Sumrall for Stone. 


WAR 


Veterans—Veterans’ Preference Act— 
Validity of Regulations of Civil Service 
Commission 

® Hilton v. Sullivan, 92 L. ed. Adv. 
Ops. 1024; 68 Sup. Ct. Rep. 1020; 16 
U. S. Law Week 4473. (No. 560, 
decided June 1, 1948.) 

This case involved the validity of 
certain regulations issued by the Civ- 
il Service Commission relating to 
preferences of veterans in govern- 
ment employment. The petitioner, a 
permanent Civil Service employee, 
employed as a leadingman shipfitter 
at the Charleston Navy Yard, was 
placed in a furlough status for one 
year on October 7, 1946. Under the 
regulations this action applied to him 
while leaving employed others whose 
service records were shorter, because 
of their preferred status. The peti- 
tioner challenged the preference clas- 
sifications as not in accord with the 
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statute. The statute, Section 12 of the 
Veterans’ Preference Act, authorizes 
the Commission to make regulations 
as to preferences in employment re- 
tention which give due effect to 
tenure of employment, military pref- 
erence, length of service, and efficien- 
cy ratings. 

The present controversy concerned 
three subgroups in Group A. They 
are: 

Subgroup A-1 Plus, [Veterans of 
World War II] for a one-year period 
after return to duty; 

Subgroup A-1, Veterans’ preference 
employees with “good” (or higher) 
efficiency ratings; 

Subgroup A-2, Employees without 
veterans’ preference with “good” (or 
higher) efficiency ratings. 
Subgroups A-i Plus and A-1 were 

challenged as arbitrary. The trial 
court denied the petitioner’s prayer 
that the classifications be declared 
void, and the Court of Appeals for 
the District of Columbia affirmed. 
On certiorari the Supreme Court 
affirmed. Mr. Justice BLACK delivered 
the opinion of the Court. 

Support for the A-1 Plus classifica- 
tion was found in Section 8 of the 
Selective Training and Service Act 
of 1940. Classification A-1 was sup- 
ported as consistent with the legis- 
lative intent of Section 12 of the 
Veterans’ Preference Act of 1944. 

Mr, Justice RUTLEDGE delivered a 
concurring opinion withholding any 
expression of opinion as to the valid- 
ity of A-1 Plus. Mr. Justice REED 
delivered a concurring opinion in 
which Mr. Justice FRANKFURTER and 
Mr. Justice JACKSON joined, disagree- 
ing with the Court only with respect 
to as much of the opinion as indi- 
cated that the rights of certain classes 
of veterans employed by private 
enterprise might differ from those 
of such veterans employed by the 
government. H. 

The case was argued by Charles 
Fahy for Hilton and Paul A. Sweeney 
for Sullivan. 


WITNESSES 


Scope of Immunity of the Compulsory 
Testimony Act of 1893 


®" Shapiro v. United States, 92 L. 
ed, Adv. Ops. 1424; 68 Sup. Ct. Rep. 
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1375; 16 U.S. Law Week 4677. (No. 
49, decided June 21, 1948.) 
® United States v. Hoffman, 92 L. 
ed. Adv. Ops. 1465; 68 Sup. Ct. Rep. 
1413; 16 U.S. Law Week 4699. (No. 
97, decided June 21, 1948.) 

The petitioner was tried on 
charges of having made tie-in sales 
contrary to price control regulations. 
The Control Act, Section 
202(g), provides that no person shall 
be excused from complying with the 
requirements of the section because 
of his privilege against self-incrimina- 
tion, but the immunity provisions of 


Price 


the Compulsory Testimony Act are 
made applicable with respect to any 
individual who specifically claims 
The Compulsory 
Testimony Act provides that no 
shall be “prosecuted or 
subjected to any penalty or forfeiture 
for or on account of any transaction, 
matter or thing, concerning which 
he may testify or produce evidence, 
documentary or otherwise, . . .”. 
The petitioner was required to testi- 
fy under subpoena issued by the Price 
Administrator and to produce certain 
specified records. In response to the 


such _ privilege. 


person 


subpoena the petitioner appeared 
and was asked to turn over the sub- 


poened records. On his counsel's 
inquiry as to whether immunity 
was granted as to any and all matters 
olf information obtained as a result 
of the investigation and examina- 
tion of the records, the presiding 
official stated that the witness was 
entitled to whatever immunity flows 
as a matter of law from the produc- 
tion of the books and records which 
are required to be kept under the 
price control regulations. 

In the prosecution for violations 
petitioner filed a plea in bar claim- 
ing immunity based upon Section 
202(g). The plea was overruled. 
Judgment of conviction followed and 
was affirmed by the Circuit Court 
of Appeals. On certiorari the Su- 
preme Court affirmed. The CHirr 
Justice delivered the opinion. The 
Court holds that the scope of the 
immunity allowed is co-terminous 
with the constitutional privilege 
against self-incrimination. It further 
rules that the records produced 
were required to be kept by law 
under the Price Control Act and the 
regulations issued under it, As to 
these records no valid privilege exists 
because of their public character. 
Consequently, the immunity does 


not extend to an individual prose. 
cuted on the basis of what they 
disclose. 

There three 
senting opinions delivered in the 
case—one by Mr. Justice JACKSON 
with which Mr. Justice Murpny 
agreed, one by Mr. Justice FRANK- 
FURTER and a third by Mr. Justice 
RuTLepGe. Mr. Justice RUTLEDGE 
noted his agreement, with certain 
reservations, with the views expressed 
by Mr. Justice JACKSON and with 
Mr, Justice FRANKFURTER’S conclu- 
sions concerning the effect of the 
immunity provision, Section 202 (g) 
of the Price Control Act. 

In No. 97, United States v. Hoff- 
man, a companion case, a similar 
question was raised. The trial court 
had sustained the claimed immunity, 
and the Court of Appeals had 
affirmed. On appeal this was reversed. 
The Cuier Justice again delivered 
the opinion. Two additional minor 
questions were presented: (1) as to 
the right of the government to take 
the appeal, since it was not a party 
in the District Court; and (2) the 
question whether the appellee was 
entitled to immunity since it did not 
appear that he was sworn. 


were separate dis- 


The Professional Spirit Can Arrest 


the Down-Pull of Government 


® Now if the down-pull of government by plebiscite is to be arrested, if the vortex move- 

ment of democracy is to be counter-balanced, it will be accomplished mainly by the 

grace of the professional spirit. The professions afford the most practical method available 

today. They are established and have proved their worth. They have demonstrated that 

men can, while observing the highest standards of a professional code, still live useful 

and glorious lives, happy lives, lives that are successful in the truest sense of the word. 
—From The Spirit of the Legal Profession 
(page 160), by Judge Robert N. Wilkin, 
(Yale University Press). 
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Admiralty . . . interrogatories . . . the 
government, in an action under Suits 
in Admiralty Act, may not refuse to 
disclose statements of witnesses. 


® O'Neill v. U.S., U.S.D.C., E.D.Pa., 
\ugust 23, 1948, Kirkpatrick, D. J. 
(Digested in 17 U.S. Law Week 2130, 
September 28, 1948.) 

In an action brought under the 
Suits in Admiralty Act by a seaman 
for injuries sustained in a tanker 
explosion, libellant filed interroga- 
tories requesting, inter alia, that the 
government attach to its answers cop- 
ics of written statements taken by 
Federal Bureau of Investigation 
agents from persons having knowl- 
edge of the accident. The govern- 
ment filed answers, as well as an 
afdavit containing a full account of 
the accident and ensuing investiga- 
tions, but refused to disclose the 
statements on the grounds that they 
were confidential communications 
taken by FBI agents (who were also 
members of the Bar) as part of their 
legal duties, and that the statements 
were privileged documents of the 
Department of Justice under Order 
3229. Libellant thereupon moved for 
judgment of liability by default un- 
der Admiralty Rule 32 (C). 

Following DeBruce v. Pennsylvan- 
ia, 6 F.R.D. 403, the Court ruled that 
under Admiralty Rule 31 copies of 
statements made by witnesses, as dis- 
tinguished from statements of facts, 
can be requested and must be pro- 
duced in answer to interrogatories. 
It then pointed out that no conten- 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been 
digested or reported in those publica- 
tions. 


tion was made that there would be 
any violation of the common law 
prohibition of the disclosure of state 
secrets. The Court held that the 
government could not refuse, on 
grounds of statutory privilege, to dis- 
close the contents of the statements, 
since the Suits in Admiralty Act, 46 
USC §743, subjects the government 
to the same rules of practice and the 
same procedural liabilities as those 
obtaining between private parties in 
litigation under the Act. 
ingly, Order $229, which was pro- 
mulgated by authority of the At- 
torney General pursuant to R.S. 161 
and forbids disclosure of the Depart- 
ment’s documents without his con- 
sent, was said to be inapplicable. 
The Court passed over the conten- 
tion that a court could not subject 
the Attorney General to physical 
compulsion and so was powerless to 
grant the relief requested. This was 
said not to involve any question be- 


Accord- 


fore the Court, since no application 
had been made to compel any dis- 
closure but merely to visit upon the 
government the consequences of the 
failure to make it, all as provided in 
Rule 32(C) and consented to by 
Congress. The fact that some of the 
FBI agents were members of the Bar 
was deemed immaterial, since no 
attorney-client relationship existed 
between the government and investi- 
gators who did not advise the govern- 
ment in a professional capacity. 

The Court, instead of awarding a 
judgment of liability, entered an or- 
der refusing to allow the government 
to oppose libellant’s claim that his 
injury was due to negligence on the 
part of the personnel of his vessel or 
its unseaworthiness or both. 


Aliens . . . expatriation . . . complaint 
alleging expatriation under duress 


states cause of action for judgment 
declaring plaintiff to be national of 
United States. 


® Doreau v. Marshall, C.C.A. 3rd, 
August 23, 1948, McLaughlin, C. J. 
(Digested in 17 U.S. Law Weck 2092, 
August 31, 1948.) 

Plaintiff sued under Section 503 of 
the Nationality Act of 1940 for a 
judgment declaring her to be a na- 
tional of the United States; the pur- 
pose of the action was to secure issu- 
ance to appellant of a United States 
passport and cancellation of a Cer- 
tificate of Loss of Nationality of the 
United States. A dismissal of the 
complaint with prejudice was re- 
versed on appeal. 

Plaintiff maintained that she had 
applied for French citizenship in 
1941 without intention of abandon- 
ing her American citizenship by 
birth, but under circumstances which 
she set forth and which she claimed 
amounted to duress, in order to avoid 
the consequences of being an Ameri- 
can in German-occupied territory. 
The majority of the Court held that 
plaintiff had stated a cause of action, 
since duress was, in their opinion, a 
defense to a charge of expatriation. 
They stated that “if by reason of 
extraordinary circumstances amount- 
ing to true duress, an American na- 
tional is forced into the formalities 
of citizenship of another country, the 
sine qua non of expatriation is lack- 
ing”; however, “forsaking American 
citizenship, even in a difficult situa- 
tion, as a matter of expediency... 
when crass material considerations 
suggest that course, is not duress”. 
Whether the facts of plaintiff's case 
would ultimately be found to consti- 
tute duress was left for the trial court. 

O’Connell, C. J., dissenting, deemed 
it unnecessary to pass on the question 
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whether American nationality can be 
lost under duress, since he was of the 
opinion that the facts stated in the 
instant complaint could not, in any 
event, be held to constitute duress. 


Aliens . . . Trading with the Enemy Act 

. . return of vested property to Euro- 
pean resident of Japan held proper 
under §32(a) (2) (C) of Trading with 
the Enemy Act where claimant was 
persecuted during the war under color 
of law. 


®" In the Matter of Bronislaw L. 
Beilin, Doc. No. 122, Office of Alien 
Property, August 2, 1948. 

Claimant sought the return, under 
Section 32 of the Trading with the 
Enemy Act, of the proceeds of prop- 
erty vested on the grounds that he 
was a resident and a national of 
Japan. Claimant, a Russian-born 
Jew, asserted that he had been pre- 
vented from leaving Japan by the 
outbreak of war and hence was not 
barred as a person “voluntarily” resi- 
dent in enemy territory after De- 
cember 7, 1941 [Section 32 (a) (2) 
(C) ], but that, if so, he had been 
“substantially deprived of liberty 
pursuant to any law, decree or regu- 
lation . . . discriminating against po- 
litical, racial or religious groups”, 
and so was entitled to return of his 
property. 

The hearing examiner was unable 
to agree that claimant was not “vol- 
untarily” resident in Japan, where 
he had lived since 1924, since the 
evidence showed no more than that 
he had investigated the possibilities 
of emigration from Japan before the 
outbreak of war. The examiner held, 
however, after a painstaking review 
of the evidence and the legislative 
history of Section 32, that claimant 
had been persecuted within the lan- 
guage quoted. Beginning in 1940, 
claimant, with other non-German 
aliens, had been subjected to increas- 
ing surveillance and was eventually, 
after Pearl Harbor, confined to his 
home; the food rations were so mea- 
ger as to force him to purchase food 
in the black market; he was for- 
bidden to engage in his normal oc- 


cupation; these persecutive activities 
were not private and unofficial but 
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were under color of law; the persecu- 
tion was directed against “non-Axis 
Europeans”, which was deemed by 
the examiner to fall sufficiently within 
the phrase “political, racial or re- 
ligious groups”. 

Accordingly, return of the prop- 
erty to the claimant was held proper, 
subject to determination of “national 
interest” under Section 32 (a) (5). 


Attorneys .. . disbarment proceedings 
in California must be instituted before 
the State Bar under procedure estab- 
lished by State Bar Act before resort 
may be had to state courts. 


=" In re Walker, Cal. Supreme Ct., 
August 30, 1948, per curiam. (Digest- 
ed in 17 U.S. Law Week 2119, Sep- 
tember 21, 1948.) 

The Court dismissed a disbarment 
proceeding against four attorneys on 
the ground that the accuser failed to 
follow the “normal procedure” of 
presenting charges to the Board of 
Governors of the State Bar prior to 
resort to the state courts. The Court 
explained that under the State Bar 
Act of 1927 (Business and Profes- 
sions Code, Section 6000 et seq.) a 
procedure had been _ established 
whereby the Board of Governors, af- 
ter a hearing on charges of unprofes- 
sional conduct, could “recommend to 
the Supreme Court the disbarment 
or suspension from practice of mem- 
bers” (Section 6078). This procedure 
did not, under express disclaimer in 
the Act, supplant court disbarment 
proceedings or in any way limit or 
alter the existing powers of the courts. 

Since 1927 no disbarment proceed- 
ings had been instituted in the Cali- 
fornia courts, howevér, without prior 
reference to the State Bar, and the 
Court was of the opinion that “as a 
matter of policy” the Court should 
not entertain such proceedings un- 
less and until the accuser first in- 
voked the disciplinary powers of the 
State Bar. According to the Court, an 
accusation filed in the Court may be 
properly dismissed unless it appears: 
(1) that the accuser has set forth spe- 
cific charges constituting grounds for 
disciplinary action; (2) that these 
charges have been previously pre- 
sented in written form to the State 


Bar; and (3) that following such pre- 
sentation, the State Bar has arbitrari- 
ly failed or refused to grant a hear- 
ing on such charges or has arbitrarily 
failed or refused, after a hearing, to 
take appropriate action. 


Bail . . . in absence of suspicion that 
indicted Communist Party members 
will not attend trial, Court grants 
application for leave to travel beyond 
its jurisdiction and throughout United 
States pending trial. 


® U.S. v. Foster et al., U.S.D.C., S. 
D. N. Y., September 9, 1948, Rifkind, 
D. J. 

Indicted Communist Party mem- 
bers, released on bail after a plea of 
not guilty to a charge of conspiring 
“to organize as the Communist Party 
of the United States . . . a society, 
club, and assembly of persons who 
teach and advocate the overthrow 
and destruction of the government 
of the United States by force and 
violence, and knowingly and _ will- 
fully to advocate and teach the 
necessity of” such overthrow and 
destruction, moved for an order per- 
mitting them to travel beyond the 
Court’s jurisdiction and throughout 
the continental United States. As- 
signed as reasons for the application 
were the necessity of raising funds 
for defendants’ defense and discuss- 
ing their defense with lawyers and 
prospective witnesses throughout the 
country. Opposition to the applica- 
tion was based on its failure to in- 
clude the reason given on a prior 
unsuccessful application that travel 
was required “for the purpose of 
carrying on the legitimate activities 
of the Communist Party”; this omis- 
sion was claimed to indicate evidence 
of bad faith. 

In the absence of any suspicion 
that defendants would not attend 
trial when required, the Court re- 
fused to interfere with their legiti- 
mate activities pending trial and 
granted the application. The Court 
stated that the omission of the earlier 
reason was “equally consistent either 
with an acknowledgement of the dis- 
covery of new law or a reluctant 
acquiescence in an unwelcome de- 
cision”. 
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Corporations . . . stockholders’ deriva- 
tive actions ... appeal .. . federal 
district court's denial of corporation's 
motion under New Jersey statute to 
require stockholder in derivative suit 
to post security for. corporation's rea- 
sonable litigation expenses is final 
and appealable ... New Jersey stat- 
ute applicable in federal diversity ac- 
tion begun before enactment. 


® Cohen v. Beneficial Industrial 
Loan Corp., C.C.A. 3rd, September 
22, 1948, Biggs, Ch. J. (Digested in 
17 U.S. Law Week 2128, 2130, Sep- 
tember 28, 1948.) 

A corporation, defendant in a 
stockholders’ derivative suit charging 
corporate offices and directors with 
fraud and mismanagement, appealed 
from the denial of a motion to re- 
quire plaintiff stockholder to post 
security for the corporation’s “rea- 


er) 


sonable expenses” in defending the 
suit, as required by New Jersey stat- 
ute, R.S. 14:3-15. Denial was based 
on the ground that R.S. 14:3-15 was 
remedial and therefore not binding 
on a federal court in a suit based on 
diversity, as it would have been if 
the Act conferred a substantial right. 
An alternative petition requested, in 
the event the order was not final and 
so not appealable, a writ of manda- 
mus or certiorari directing the court 
below to give effect to the New Jersey 
statute. 

The Court held the order to be 
final and appealable under Section 
128, Judicial Code, since it amounted 
to a final decision upon a particular 
phase of the litigation. Moreover, 
the Court pointed out, if the order 
were held non-appealable, the corpo- 
ration could never obtain the secu- 
rity to which it was entitled (assum- 
ing the statute to be applicable), 
since mandamus would not lie if 
the Court had no appellate jurisdic- 
tion to protect. 

In support of its holding that the 
New Jersey statute was applicable 
in an action in a federal court, the 
Court reasoned that the statute em- 
bodied an important public policy 
of New Jersey, namely, to minimize 
the harassment of corporations by 
“strike suits”. And state policy, at 
least where it leads to creation of a 
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“substantial” right—whether the law 
is “substantive” or “procedural” for 
other purposes—was deemed control- 
ling on federal courts under the 
doctrine of Erie v. Tompkins. There- 
fore, plaintiff could not avoid a limi- 
tation upon her action in the New 
Jersey state courts by resorting to the 
federal courts on diversity grounds. 

The Court further held the statute 
constitutional as a “reasonable effort 

. to eradicate an evil’. Since the 
statute was a reasonable limitation 
which did not legally impair a plain- 
tiff’s right to maintain the suit, it 
could not be applied to suits (such as 
the instant action) pending at the 
time of enactment, without falling 
under any constitutional inhibitions 
against “retroactive” legislation. It 
was held not to abridge the constitu- 
tional jurisdiction of the New Jersey 
Court of Chancery but rather to ex- 
tend the existing powers of that court 
to make awards for counsel fees and 
expenses. Since the right of a stock- 
holder to prosecute a derivative ac- 
tion is not a contractual right, the 
contract clause of the federal Consti- 
tution was inapplicable. Nor did 
the statute violate the Fourteenth 
Amendment, since it was a reason- 
able limitation in view of the evils of 
“strike suits’, and was designed to 
protect both domestic and foreign 
corporations. 


Housing . foreign insurance cor- 
poration, in its capacity as landlord, 
“actually occupied” real estate used 
for housing project within purview of 
exception to Article 12, Section 5, of 


Michigan Constitution. 


® John Hancock Mutual Life Ins. 
Co. v. Ford Motor Co., Mich. Su- 
preme Ct., September 8, 1948, Butzel, 
J. (Digested in 17 U.S. Law Week 
2131, September 28, 1948.) 

The defense to an action for spe- 
cific performance of a contract to 
convey land was that plaintiff insur- 
ance corporation could not comply 
with a condition of the contract 
which required plaintiff to own and 
operate a housing project on the 
land for thirty years or more. This 


defense rested principally on Article 
12, Section 5, of the Michigan Con- 


stitution, which provides that ‘No 
corporation shall hold any real estate 
for a longer period than ten years, 
except such real estate as shall be 
actually occupied by such corpora- 
tion in the exercise of its franchises”. 
A decision in favor of defendant was 
reversed on appeal. 

The appellate court pointed out 
that a 1948 Michigan enactment [Act 
No. 45, Pub. Acts 1948 (Ex. Sess.) ] 
authorized a foreign insurance cor- 
poration to invest its funds in a 
housing project if such investment 
was within the franchise of the 
insurance company in the state of its 
organization. Accordingly, the only 
real issue on appeal was whether the 
operator of a housing project “ac- 
tually occupied” the property “in 
the exercise of its franchises” within 
the purview of the exception to 
Article 12, Section 5. 

The majority reached its conclu- 
sion that plaintiff could operate the 
project for more than ten years large- 
ly in reliance on the debates at the 
Michigan constitutional conventions, 
which were deemed to show that 
“the provision was intended only to 
prevent corporations from accumu- 
lating real estate which they had no 
use or need for in the carrying on 
of their business”, whereas the in- 
stant plaintiff would clearly utilize 
the land in his lawful business. The 
Court said: “In its capacity as land- 
lord, and through its agents and 
employees, it exercises dominion 
over the premises sufficient, in our 
opinion, to constitute actual occu- 
pancy thereof within the meaning of 
the constitutional provision.” 

The minority opinion by Reid, J., 
took the view that a corporation did 
not “actually occupy” land or build- 
ings which it rented to others. Ac- 
cordingly, the corporate operator of 
a housing project could not take ad- 
vantage of the exception contained 
in Article 12, Section 5, and so could 
not operate a housing project upon 
the land in question for more than 
ten years. 


. libel and 
. . broadcaster which rented 


Radio Communication . . 
slander . 
out its facilities is liable for defama- 
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stricken out plaintiff's allegations as “opposition” to the petition, which decision that the Constitution re- D 
ee . : ee : ; a uires an oral heari n all i- 
insufficient, holding that there was the Court described as “in effect... 1% “e we ——- re — \ 
rE — ; tions for intervention would necessi- 
no charge of negligence. The Court 4 demurrer . (or) a motion to te <s men war d 
of Errors and Appeals held, however, — dismiss”. CRS CRORENE PEF Eee Cr ae Seas C k 
that the language was sufficient to wal oe : administrative agencies. . 
, ‘ Ihe principal issue raised on ap- It 
permit proof of negligence and re- BF 
pee peal was whether the Commission . : u 
versed the lower court. : ‘ i War... veterans... National Service 
ee aks denied WJR due process when it de-  ,, n 
Wachenfeld, J., was of the opinion 5 a tl aid ; ; Life Insurance Act . . . person cannot z 
“peas dl Aa a ined withou ing that the . , . a 
that, in view of the “almost limitless enemas hageun . a * - “ qualify as having occupied position 
+ aes Ea . . WJR petition failed to contain a x. ose : u 
publication involved in radio defa- ; in loco parentis’’ to insured where, 
. - ; statement of facts which would have : . U 
mation without effective means of ‘ ‘ ‘ae during whole period of alleged rela- : 
a a it the se } required the Commission to hold a_,, : ‘ ‘ a 
eradication, a broadcaster should be ; F i ‘ ait tionship, another occupied that posi- 
absolutely liable to the party injured mse aie er ws “ - “a tion. , 
regardless of fault. Judge Wachen- a eee ee (b) the | the . 
Solid ecnnedl shiek midis deiemnntiows wine public interest would have — % Decision of ee Veter- g 
. . ° TV j é ; 4 d s No. 792, : Vv 
not analagous to dissemination by served by licensing the Coastal P ains ans Administration, No. 7 August 
news vendors and book sellers, who St@tion despite interference with 30, 1948. 
act subsequently and only inciden- WJR. The majority of the Court Upon the death of a National 
tally to the original written defama- held that, since the licensing of an Service Life Insurance beneficiary ‘ 
tion, and that hence the principles interfering station in effect modifies who took by designation as “uncle, 
of limited liability were not appli- the license of the existing station, de- loco parentis”, claimant filed for the 
cable to broadcasters. nial of a hearing on WJR’s petition remaining installments of insurance 











as another uncle in loco parentis. 
The evidence indicated that three 
uncles exercised control over and 
had joint custody of the insured 
prior to his entry into service, but 
that by a family agreement the de- 
ceased uncle was designated bene- 
ficiary because of a physical handi- 
cap. Disposition of the unpaid 
installments was governed by Section 
602 (h) (3) (C) of the National Life 
Insurance Act of 1940, as amended, 
which provides that if there is no 
widow, widower or child, payment 
shall be made “to the parent or par- 
ents of the insured who last bore that 
relationship, if living, in equal 
shares”. Section 601 (f) states that the 
term “parent” includes “persons who 
have stood in loco parentis to a mem- 
ber of the military or naval forces at 
any time prior to entry into active 
service for a period of not less than 
one year”. 

The Administrator ruled that 
claimant was not entitled to the re- 
maining installments on the ground 
that, for purposes of Section 602 (h)- 
(3) (C), only one individual may oc- 
cupy the status of a father or that of 
a mother in loco parentis at any one 
time. The Administrator pointed 
out, however, that there could be two 
or more fathers or mothers in the 
status of in loco parentis successively. 


[See also Veterans Administrator’s 
Decision, No. 793, September 14, 
1948, which held that, for purposes of 
determining questions involving in 
loco parentis status under laws ad- 
ministered by the Veterans Adminis- 
tration, the generally accepted com- 
mon law rule, rather than state stat- 
utes, should be applied to the effect 
that minority extends to the age of 
twenty-one years alike in the case of 
a male or female veteran. | 


War . . . District of Columbia Emer- 
gency Rent Act... rent increase pro- 
visions of Act applicable to United 
States in its capacity as landlord of 
defense housing. 


® Wittek v. U.S., U.S. Ct. App., 
D.C., September 27, 1948, Pretty- 
man, J. 

Appellant, tenant in a defense 


Courts, Departments and Agencies 


housing project owned by the fed- 
eral government, appealed from a 
judgment entered for the United 
States in an eviction action brought 
in the municipal court upon appel- 
lant’s refusal to pay a rent increase 
or vacate the premises. The rent was 
increased by an administrative deter- 
mination of the National Capital 
Housing Authority, lessee of the 
project, ar-: without reference to the 
District of Columbia Emergency 
Rent Act. 

The Court reversed the judgment 
and held that unfulfilled conditions 
imposed by the Emergency Rent Act 
on suits for possession of housing ac- 
commodations applied where such 
a suit was brought by the United 
States as landlord so that the instant 
action was barred. The Act, District 
of Columbia Code Section 45-1605(b) 
(Supp. V), provides: “No action or 
proceeding to recover possession of 
housing accommodations shall be 
maintainable by any landlord against 
any tenant . . . unless”, etc, Since 
the phrase “any landlord” was found 
to include sovereign as well as pri- 
vate landlords, the United States, as 
landlord of defense housing, could 
not, according to the Court, raise its 
rents outside the processes of the 
Statute. 

The Court rejected the argument 
that, since Congress specifically named 
the United States as a “person” in 
the national Emergency Price Con- 
trol Act of 1942 (50 USC App. § 
902[b]) but did not do so in the 
local Act, it did not mean to include 
the United States in the latter. Nei- 
ther did the Court accept appellee’s 
contention that, since the project was 
“Lanham Act” (42 USC § 1544) prop- 
erty, it was under the exclusive rental 
authority of the Federal Works Ad- 
ministrator; it was pointed out that 
the Lanham Act did not have that 
effect since the subsequently enacted 
Emergency Price Control Act of 
1942 specifically subjected the United 
States to its rent control provisions 
so that, whatever authority the Hous- 
ing Administrator and the War and 
Navy Departments had to fx initial 
rents under the Lanham Act, they 
were still subject to the Emergency 





Price Control Act of 1942 in raising 
rents. 

In the course of its opinion the 
Court upheld the jurisdiction of the 
Municipal Court as to civil suits 
brought to recover possession of real 
property situated within the District 
where the United States is plaintiff. 


Further Proceedings in Cases Reported 
in this Division. 


The following action has been 
taken in the United States Supreme 
Court: 


® Certiorari Granted, October 11, 
1948: Leiman et al. v. Guttman et al. 
--Bankruptcy (34 A.B.A.J. 414; May, 
1948); City of New York v. Saper— 
Bankruptcy (34 A.B.A.J. 717; Au- 
gust, 1948); State of New York v. 
Carter; U.S. v. Carter—Bankruptcy 
(34 A.B.A.J. 717; August, 1948); Pet- 
ti v. U.§.—Crimes (34 A.B.A.J. 830; 
September, 1948). 


® Certiorari Denied, October 11, 
1948: Texas & Pacific R. R. Co. v. 
Kilpatrick—Dismissal and Nonsuit 
(33 A.B.A.J. 937, 1051; September, 
October, 1947); Durant v. Hironi- 
mus—Army and Navy (33 A.B.A.]J. 
1219, December, 1947; 34 A.B.A.J. 
604, 609, July, 1948); Allison & Co. 
v. NLRB—Labor Law (34 A.B.A.]J. 
322; April, 1948); Sandstrom v. Cali- 
fornia Horse Racing Board—Consti- 
tutional Law (34 A.B.A.J. 415; May, 
1948); Federal Broadcasting System, 
Inc. v. American Broadcasting Co., 
Inc., and Mutual Broadcasting Sys- 
tem—Radio Communication (34 A.- 
B.A.J. 506; June, 1948); Pennsylva- 
nia-Central Airlines Corp. v. Dus- 
kin—Workmen’s Compensation (34 
A.B.A.J. 608; July, 1948). 


®" The United States Court of Ap- 
peals for the Seventh Circuit on Sep- 
tember 23, 1948, unanimously up- 
held NLRB order to Inland Steel 
Company to bargain with union on 
pension plans; majority held non- 
Communist affidavit provision of 
Taft-Hartley Act constitutional: Jn- 
land Steel Co. v. NLRB; C.I.0. Unit- 
ed Steelworkers of America v. NLRB 
—Labor Law (34 A.B.A.J. 505; June, 
1948). 
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Acricut TURE—“Federal Con- 
trol of Leaf Tobacco Marketing”: 
C. M. Euwer, of the Maryland and 
District of Columbia Bars, is the 
author of an article, entitled as 
above, appearing in the Spring issue 
of the Maryland Law Review (Vol. 
IX—No. 2; pages 133-171) which 
reviews the numerous steps taken by 
the federal government to aid the 
tobacco farmer in selling his crops 
at satisfactory prices. The emphasis 
is upon the relation of tobacco mar- 
keting to the anti-trust laws and the 
author appears to consider that spe- 
cial attention along this line will 
continue to be necessary. (Address: 
Maryland Law Review, Redwood 
and Greene Streets, Baltimore 1, 
Md.; price for a single copy: $1.00.) 


J URISPRUDENCE—“Cardozo and 
the Upper-Court Myth”: To inaugu- 
rate the new book-review section be- 
gun on an experimental basis in the 
Spring issue of Law and Contem- 
porary Problems (Vol. 13—No. 2; 
pages 368-390), the editors asked 
United States Circuit Judge Jerome 
Frank to discuss a recent collection 
of nearly all the extra-judicial writ- 
ings of the late Benjamin N. Car- 
dozo, Selected Writings of Benjamin 
N. Cardozo (see 34 A.B.A.J. 295; 
April 1948) . Judge Frank was invited 
to disregard the limitations of the con- 
ventional book-review form and to 
write a comprehensive re-evaluation 
of Mr. Justice Cardozo’s contribution 
—notably in The Nature of the Ju- 
dical Process (1921) and The Growth 
of the Law (1924)—to the under- 
standing of that complex phenome- 
non, the judicial process. The result 
is a stimulating commentary which, 


while recognizing that Cardozo’s 


descriptions of the appellate phases 
of the judicial process merit high 
praise, severely criticizes Cardozo’s 
omission of discussion of the prob- 
lems of trial court fact-finding with 
its inherent uncertainty and unpre- 
dictability. Principally an upper- 
court lawyer and judge, Cardozo, 
according to Judge Frank, thought 
that legal certainty was a product 
merely of rule-certainty and that 
fact-certainty was irrelevant. There- 
by, says Judge Frank, Cardozo helped 
to perpetuate what Judge Frank 
would call the “Upper-Court Myth— 
the myth that upper-court opinions 
are ‘the main thing’ in courthouse 
(Address: Law and 
Contemporary Problems, Duke Sta- 
tion, Durham, N. C.; price for a 
single copy: $1.00.) 


government”. 


Lasor LAW—‘“‘Labor Law Sym- 
posium”: The legal status of labor 
unions is in a constant state of flux. 
This has been brought about pri- 
marily by recently enacted federal 
and state legislation. To help the 
members of the Bar to keep abreast 
of the everchanging American in- 
dustrial scene, the 1948 Spring issue 
of the Southwestern Law Journal 
(formerly Texas Law and Legisla- 
tion) is devoted wholly to a compre- 
hensive consideration of recently en- 
acted labor legislation and its impact 
upon the decisions and policy of our 
courts and administrative agencies. 
A reading of this valuable and in- 


formative volume (Vol. II—No. 1; 
pages 1-222) makes clear that such 
perennial labor problems as union 
security, picketing, jurisdictional dis- 
putes, control and regulation of la- 
bor unions, employer freedom to 
speak about labor matters and arbi- 
tration of labor C'sputes, must be 
viewed in the light of the new legis- 
lation. 

The Taft-Hartley Act has made 
many changes in the regulation 
staked out by the Wagner Act. The 
symposium surveys the amended la- 
bor law, giving more detailed consid- 
eration to new union unfair labor 
practices and the revitalized right of 
the employer to speak freely on labor 
matters involving his own employees. 

The symposium also brings to the 
fore the vital role played by state 
laws in the field of labor-manage- 
ment relations. Special attention is 
given to Texas statutes which relate 
to mass picketing, or apply the anti- 
trust laws to union activities and re- 
quire registration, of union agents 
and otherwise regulate union affairs. 
(Address: Southwestern Law _ Jour- 
nal, Dallas, Texas; price for a single 
copy: $1.00.) 


On AND GAS LAW—“Unit Op- 
eration of Oil and Gas Fields”: In 
an article appearing in the June 
issue of the Yale Law Journal (Vol. 
57—No. 7; pages 1207-1228) , entitled 
as above, John C. Jacobs describes 
the purpose of compulsory unitiza- 
tion in view of the meager progress 
toward voluntary unitization of oil 
and gas fields in the face of the 
highly developed individualism of 
the American oil man, the number 
of different parties holding interests 
in oil and gas fields, and some pos- 
sible legal and practical organizing 
problems. He undertakes to answer 
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Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal! will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 











by 
that 
abr 
the 
pro 
and 
sho 
oi! 

La 
Ha 


cop 


r. 


ten 
anc 
13- 
sec 
pat 
pul 


iSst 


Pat 
Wz 
Sck 
visi 
the 
tio 


ex 






oe 





by detailed analysis the objections 


that compulsory unit 
abridges property rights, infringes 
the anti-trust laws and increases the 


operation 


producing oil company’s liabilities 
and difficulties. He also proposes a 
short form statute for enactment by 
oi! producing states. (Address: Yale 
Law Journal, 127 Wall Street, New 
Haven, Conn.; price for a single 
copy: $1.00.) 


Parent LAW—“The Patent Sys- 
tem: II”: In the Spring issue of Law 
and Contemporary Problems (Vol. 
13—No. 2; pages 245-367) appears the 
second of two symposiums on the 
patent system, the first having been 
published as the Autumn, 1947, 
issue of that periodical (see 34 
A.B.A.J. 158; February, 1948) . 

Under the heading, “What Is a 
Patent?” (pages 245-259), Professor 
Walton Hamilton, of the Yale Law 
School, and Irene Till, formerly ad 
viser on industrial organizations of 
the Foreign Economic Administra- 
tion, trace the historical development 
of the letter patent, comment on the 
“proliferation of patents”, the mul- 
tiplicity of claims, and the resultant 
“finality” of the patent grant, and 
conclude that “The patent is little 
more than a ticket of admission to 
the courts”. The second contribution 
to the symposium, “Patents and 
Competition in the Automobile In- 
dustry” (pages 260-277), by C. A. 
Welsh, consulting economist in the 
Anti-Trust Division of the Depart- 
ment of Justice, after discussing the 
famous Selden patent granted in 
1895 on an application filed in 1879, 
outlines in considerable detail the 
cross-licensing agreements adminis- 
tered by the Automobile Manufac- 
turers Association. 

George E. Folk, former general 
patent attorney of the American 
Telephone & Telegraph Company, 
in his paper entitled “The Relation 
of Patents to the Anti-Trust Laws” 
(pages 278-294), provides a summary 
of some sixteen recent (1942 to date) 
Supreme Court patent decisions. For 
students of comparative law, there 
are the views of P. J. Federico, an 
examiner-in-chief of the United 


States Patent Office, on “Compulsory 
Licensing in Other Countries” (pages 
295-309), especially the restricted 
compulsory licensing provisions of 
the British, Canadian and German 
laws and the compulsory working 
laws of France and other countries. 
According to Mr. Federico, no coun- 
try has yet adopted general compul- 
sory licensing as sometimes advocated 
in this country, although in several 
specified situations, compulsory li- 
censes, in effect, are granted. 

Three other articles in the series 
are ‘““The Patent Profession and the 
General Lawyer” (pages 310-319) 
by Professor Albert S. Davis, Jr., of 
New York University’s Administra- 
tive Engineering Department, and 
Harold T. Stowell, of the District of 
Columbia and Patent Bars; “Gov- 
ernment Policies Relating to Re- 
search and Patents” (pages 320-338) 
by John A. Dienner, of the Illinois 
Bar; and “The Economic Bases of 
Patent Reform” (pages 339-353) by 
Victor Abramson, former economic 
adviser of the Patent Survey Commit- 
tee, Department of Commerce. 

Concluding the symposium is a 
summary of the organization of “The 
United States Patent Office” (pages 
354-367), under that caption, by 
Lawrence C. Kingsland, the Com- 
missioner of Patents. (Address: Law 
and Contemporary Problems, Duke 
Station, Durham, N. C.; price for a 
single copy: $1.00.) 


Property—“Wwater Boundaries, 
Tide and Shore Land Rights’: The 
August issue of the Washington Law 
Review (Vol. 23—No. 3; pages 235- 
253) carries an article, entitled as 
above, which considers the numerous 
dificult problems arising out of 
disputes over riparian rights. The 
author, John Scott Obenour, Jr., pre- 
sents his analysis from the point of 
view of the statutes and the case 
law of the State of Washington. The 
article should prove helpful, how- 
ever, to those called upon to consider 
similar problems in other jurisdic- 
tions. (Address: Washington Law 


Review, University of Washington, 
Seattle 5, Wash.; price for a single 
copy: 50 cents.) 


Law Magazines 





Remeptes—“Contracts Enforce- 
able in Equity’: William Q. de 
Funiak, Professor of Law at the Uni- 
versity of San Francisco, contributes 
to the August issue of the Virginia 
Law Review (Vol. 34—No. 6; pages 
637-661), a concise summary of the 
current state of the authorities on 
specific performance of contracts. Be- 
ginning with a general discussion of 
the adequacy of the legal remedy of 
money damages, the practicability of 
equitable enforcement, the forbear- 
ance of courts of equity in situations 
affecting personal relationships or 
personal services, and the effect of 
the defendant’s insolvency or the 
contract’s stating a fixed sum, either 
as a penalty or as liquidated damages, 
to secure performance of the con- 
tract, the author outlines matters 
relating to the form, definiteness and 
certainty of contracts, contracts for 
sale of realty or for interests therein, 
for the sale of personal property, for 
personal services, to build or repair, 
to arbitrate, to borrow or lend mon- 
ey, to give security, to indemnify or 
exonerate, and to make particular 
testamentary disposition or to ex- 
ecute mutual wills, and negative 
(Address: 
Virginia Law Review, Clark Memo- 
rial Hall, Charlottesville, Va.; price 


contracts or covenants. 


for a single copy: $1.25.) 


Uneair COMPETITION AND 
TRADE MARKS—“Advertising and 
the Public Interest: Legal Protection 
of Trade Symbols’: Critically ex- 
amined in this article in the June 
issue of the Yale Law Journal (Vol. 
57—No. 7; pages 1165-1206) are the 
views of both proponents and op- 
ponents of advertising. After inde- 
pendently evaluating the institution 
of advertising, the author, Assistant 
Professor Ralph S. Brown, Jr., of 
the Yale Law School, inquires into 
whether the court decisions protect- 
ing trade symbols further public as 
well as private goals. The field is 
complicated because of the manifold 
nature of a trade symbol as repre- 
senting (1) thé source of goods, (2) 
the reputation of that source, (3) 
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satisfaction with the goods them- 
selves, (4) persuasive 
value, and (5) intrinsic 
value. Of these five, the author agrees 
that only the first three are “desir- 
able private interests, entitled to 
protection”. The concluding views 
in the article are that “In an acquisi- 
tive society, the drive for monopoly 


22 


advertising 
symbol 


advantage is a very powerful pres- 
sure. Unchecked, it would no doubt 
patent the wheel, copyright the al- 
phabet, and register the sun and 
moon as exclusive trade-marks. It is 
true that the restraining influence of 
the courts is largely passive. With- 
holding remedies leaves persuasive 
advertising in the limbo of Sabbath- 


Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Proposed Statutory Amendments 
Affecting Corporations 

® Included in the Section of Taxa- 
tion recommendations adopted at 
Seattle and approved by the House 
of Delegates are four proposals for 
changes in the federal tax laws af- 
fecting corporations and = share- 
holders: 

(1) Elimination of double taxa- 
tion upon sale and liquidation of 
corporate assets—the Court Holding 
Company problem. 

(2) Revival of Section 112 (b) 
(7) on a permanent basis, authorizing 
certain corporate liquidations on 
terms generally favorable to share- 
holders, 

(3) Modifying the 
requirement in connection with 
stock distributions in reorganizations. 


“exchange”’ 


(4) Dealing with the preferred 
stock “bail-out” problem. 

This note will attempt a thumb- 
nail summary of the first two of these 
proposals. The other two will be 
discussed in the December “Tax 
Notes”. 

(1) Sale and liquidation.—When 
a corporation distributes its assets 
to its shareholders in liquidation it 
realizes no taxable gain, no matter 
how much the assets may have ap- 
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preciated in value. (Regulations 111, 
Sec. 29.22 (a) -20.) The shareholders 
are of course taxed on their gains 
measured by the difference between 
the cost basis of their stock and the 
value of the assets received in liqui- 
dation. They can then sell the assets 
at the same value without further 
tax. 

A more efficient procedure often is 
to have the corporation make the 
sale and then distribute the cash to 
the shareholders. The over-all trans- 
action looks about the same, but the 
tax consequences under existing. law 
are quite different. The corporation 
has made a sale and realized a gain. 
It must pay a tax on that gain, even 
though it intends immediately to 
distribute the purchase money to its 
shareholders who will also have a 
taxable gain in respect of their stock. 
So holds the Supreme Court. Com- 
missioner v. Court Holding Com- 
pany, 324 U.S. 331. 

The problem is dealt with in Sec- 
tion 129 of H.R. 6712 which passed 
the House of Representatives just 
prior to the June adjournment. Our 
proposal differs somewhat from the 
solution incorporated in this bill but 
its basic theory is the same. It pro- 
poses the enactment of a new Code 
paragraph, Section 112 (b) (12). 


breaking and gambling contracts. 
Whether any active measures are 
called for, and what part the courts 
may have in enforcing them, is an- 
(Address: Yale Law 
Journal, Box 401A, Yale Station, 
New Haven, Conn.; price for a single 
copy: $1.00.) 


other story.” 


Under this provision no gain or loss 
would be recognized upon the sale 
of property by a corporation if a 
plan of complete 
adopted prior to or within sixty days 
after the sale, with notice to the 
Commissioner, and all the assets, 
setting reasonable 
amount for contingencies, are dis- 
tributed to the shareholders within 
one year. Inventories and stock in 
trade are excluded from the benefits 
of the amendment unless sold other- 
wise than in the ordinary course of 
business. This is necessary in order 
to preserve the tax on business profits 
realized during the period of liquida- 
tion. 

The two types of liquidation (be- 
fore or after sale of the assets) do 
not differ in substance and they 
should be treated the same under the 
tax laws. The present rule has re- 
sulted in much unnecessary litiga- 
tion to determine whether the assets 
were in fact sold by the corporation 
or by the shareholders. ‘The purpose 
of our proposal is to define and set 
apart sales which are really inciden- 
tal to the liquidation process and to 
tax the gain only once, when the 
assets or their proceeds are received 
by the shareholders in exchange for 
their stock. 

(2) Revival of Section 112(b)7). 
—During 1938 and again in 1944 
the Code provided an_ elective 


liquidation is 


after aside a 


method of corporate liquidation, 
designed to encourage the dfssolu- 
tion of corporations holding appre- 
ciated assets. As indicated above the 
shareholders of a corporation realize 
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a taxable gain upon liquidation, 
based upon the difference between 
the cost of their stock and the value 
of the assets received, This is taxed 
as a long-term capital gain, assuming 
that the stock has been held more 
than six months, even though a part 
of the distributed cash and assets 
represents corporate earnings and 
would ordinarily be taxed as a div- 
idend. 

Ihe elective method favored the 
liquidation of corporations holding 
properties which had greatly appre- 
ciated in value. Such properties could 
be distributed in liquidation without 
subjecting the shareholders to a tax 
based on these increased values. At 
the same time the individual con- 
senting shareholders were required 
to treat as a dividend their pro-rata 
shares of the corporation’s earnings 
and profits. This tended to offset 
the benefits of the statute in the case 


of corporations having substantial 
undistributed earnings. 

The mechanics of the statute are 
rather complicated. The sharehold- 
er’s gain is computed, based on the 
full value of what he receives in 
exchange for his stock. This gain is 
then taxed as a dividend, if the share- 
holder is an individual, to the extent 
of his share of the earnings; if he 
receives cash and recently acquired 
securities in excess of his share of 
the earnings, the additional amount 
so received is taxed as a capital 
gain. The rest of his gain, presum- 
ably representing the appreciated 
value of real estate or other proper- 
ties, is not recognized. Corporate 
shareholders owning less than 50 
per cent of the stock are treated in 
the same manner, except that no 
part of their gains are taxed as a 
dividend, The election is available 
only where the holders of at least 


Tax Notes 






80 per cent of the stock (separately 
computed as to corporate and indi- 
vidual shareholders) file consents. 

H.R. 6712 includes this statute as 
Section 127, brought up to date and 
made applicable to liquidations oc- 
curring “within some one calendar 
month in 1949”. Our Association 
proposes that this statute be placed 
on a permanent basis, the election 
being made available in connection 
with liquidations occurring within 
one calendar month in any year. 

As everyone knows, a property or 
business may be incorporated with- 
out paying a tax on appreciated or 
good will values. Section 112 (b) (5). 
The re-enactment of Section 112 (b) 
(7) on a permanent basis would make 
it possible, generally speaking, to un- 
scramble a corporation like a part- 
nership and take back the property 
or business without subjecting such 
values to tax. 


Fortune Magazine Starts New Department 


To Discuss Relationships of Law and Business 


® With “The Law”, Fortune maga- 
zine in its October issue launched 
a new and regular law department 
“to improve communication” be- 
tween lawyers and businessmen, “and 
so to serve clarity’. The editors 
say that in their new feature they 
“will enlist the aid of Bar, bench, 
and scholarship, not for the giving 
of practical legal advice for par- 
ticular situations, but the discussion 
of the judicial process from as broad 
a viewpoint of jurisprudence as can 
be brought to bear. Thus lawyers 
can make a contribution to thinking 
about both the law and business.” 
The department is thus a fresh con- 
firmation, and a fulfillment in part, 
of the point of view for which the 
JouRNAL has been contending the 
past year and more. As to “the 
novel and intimate union” of “the 
lawyer and business’, Fowler Hamil- 
ton, of the New York Bar, as first 
contributor to the new department, 
says, in part: 


Every nook and cranny of modern 


business is permeated by the law and 
the lawyer. It is almost impossible to 
think of business without thinking 
of the lawyer’s role. If the business- 
man finds it difficult to live with the 
lawyer, he finds it impossible to live 
without him. There is little com- 
parison between the sweep of the law- 
yer’s influence and the far more re- 
stricted impact upon business of other 
servicing professions. Engineers, ac- 
countants, market analysts, economists, 
advertising men, public-relations men, 
et al., come and go at the business 
conference table as discussion moves 
in and out of their special fields, but 
legal problems and the lawyer are 
present at almost every stage. As 
always, the lawyer performs, as he has 
for generations, significant and _ val- 
uable services in other important fields 
(e.g., family affairs, civil rights, and 
public service), but his present place 
in industry, finance, and trade, now 
firmly fixed, is a unique aspect of life 
under the Anglo-Amezican legal 
system. . . 

The present close and continuous 
relationship between business and the 
lawyer originated in the legal com- 
plications of doing business in the 
corporate form. But the relationship 
has been shaped and cemented by the 


swift spread in recent years of govern- 
ment controls over virtually all fields 
of business activity. . . . Current con- 
trols generally differ from earlier 
measures in one important respect. 
They bear upon businesses without 
respect to size. Present government 
regulations, by and large, are as ap- 
plicable to a small manufacturing 
plant or a single retail store as to a 
huge national industrial concern or 
a great chain of department stores. 
The small businessman, no less than 
the corporate giant, must rely upon 
his lawyer for guidance in trying to 
thread his way through a labyrinth 
of state and United States statutes, 
agency regulations, administrative 
orders, and court decisions. . . . 

For better or for worse, history seems 
to have wedded business and the law 
irrevocably. If the union is sometimes 
less than joyful, it is largely because 
of the special professional traditions, 
training, and talent of the lawyer. 
Sometimes the businessman feels puz- 
zled, impatient, and irritated by the 
attitude of such a mate, one molded 
as much by experience of defeat as 
of victory, so that he has no great 
faith in the infallibility of particular 
men or measures. He is pragmatical 
and skeptical of absolutes, amused 
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rather than inspired by utopian plans 
for ideal states. His faith in the legal 
process is greater than his faith in the 
claims of any interests that he is 
called upon to introduce into that 
process. While he is not interested in 
congealing the status quo, he is 
intensely interested in the preservation 
of order. His ultimate allegiance is 
always to the process for adjusting 
conflicting interests to a judicious 
stopping-short of the fine frenzy that 
produces anarchy or even revolution. 

The lawyer is generally thought of 
in connection with controversy. “Law 
yers,” wrote Oliver Goldsmith, “are 
always more ready to get a man into 
troubles than out of them.” Not so. 
For frequently the lawyer’s most 
valuable service is to foresee trouble 
and to steer his client around it, thus 
avoiding controversy. His characteris- 
tic counsel is one of caution, springing 
from long experience with the cost of 
controversy and the hazards of litiga- 
tion. . . . True, if he cannot have 
freedom, the businessman generally 
will settle for certainty. But the law- 
yer must frequently frustrate even this 
desire. The ifs and buts of legal 
opinion are inevitable results of the 
lawyer’s awareness of the uncertainty 


2 


of the law and of the even greater 
uncertainty of the future facts and 
forces upon which the legality of 
action may finally turn. The lawyer is 
obliged to achieve a certain measure of 
detachment from the interests of his 
client, if only to be certain that his 
judgment is objective and his vicws 
free from the distortion of interest... . 
In addition, the lawyer must maintain 
sufficient detachment to be certain 
that, in discharging his very great 
responsibilities to his client, he does 
so in conformity with canons of pro- 
fessional ethics, with his even greater 
responsibilities to the legal process of 
which he is a part. While clients, 
whether businessmen, labor leaders, 
or government administrators, tend to 
regard their interests as absolute, the 
lawyer is committed to the belief 
that, in the long run, the interests of 
each man must be subordinated to 
the adjustment of the claims of all. 
He is prepared to argue that, in the 
final compromise, the claims of his 
particular client should have first 
place, but he is basically more inter- 
ested in preserving the social structure 
underlying the legal process than in 
securing the advantage of any special 
INCCTESS.... ss 








Bar Association News 
Richard B. Allen + Editor-in-Charge 








North Carolina Bar, 
Law Schools Sponsor 
First Institute 
The first in what is projected as an 
annual series of institutes for prac- 
ticing lawyers, sponsored jointly by 
the North Carolina Bar Association 
and the three law schools in the State, 
was conducted at the Duke Universi- 
ty Law School on September 10-11. 
The law schools of Duke, the Uni- 
versity of North Carolina, and Wake 
Forest are cooperating in the project; 
the meetings will rotate each year 
among these schools. 

This year’s subject was “Tax Plan- 
ning for Estates”. Many phases were 
discussed by speakers from the teach- 
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ing profession and the practicing 
lawyers, during the two-day sessions. 
The institute was not designed as a 
beginning course in taxation, but 
rather as a Clinical discussion for 
lawyers who already have a working 
knowledge of the basic principles of 
estate, gift, and income tax law. The 
practitioners who spoke did so from 
extensive experience in tax work, 
and the law teachers on the program 
are instructors in taxation at their 
respective schools. 


Albert W. Kennon, of Durham, 
chairman of the state bar associa- 
tion’s Committee on Taxation, was 
in charge of the arrangements, as- 
sisted by Charles L. B. Lowndes, Pro- 


All this puzzles the businessman. 
And yet all this is the very basis of the 
lawyer’s value in business. His arts of 
compromise and negotiation derive 
from these traits. And they serve 
business. Litigation between large 
corporations has proved costly to both 
parties and in many cases inconclu- 
sive. . There is every reason to 
believe that business will continue to 
need the professional skills of the 
lawyer. To maintain a_ peaceful 
equilibrium among concentrated and 
conflicting private interests in a society 
as dynamic and charged with power 
as ours is a remarkable accomplish- 
ment. To do so while preserving the 
political equality and freedom of the 
individual members of that society is 
an achievement unique in the history 
of mankind. The political traditions 
and the gifts for government that have 
enabled the United States to main- 
tain dynamic balance find expression 
in laws. And the task of reconciling 
the concentration of business power 
(and labor’s) with our characteristic 
democratic dispersal of political power 
can be performed only by the legal 
process, of which the lawyer is an 
essential part. 


fessor of Law at Duke. 

Speakers at the institute included 
Professor Lowndes, ‘‘General Princi- 
ples of Tax Planning for Estates”; 
R. C. Vaughn, of Winston-Salem, 
“The Estate and Gift Tax Amend- 
ments of the 1948 Act”; Albert E. 
Menard, Jr., Professor of Law at 
Wake Forest, ‘““The Taxation of In- 
surance”; Benjamin S. Horack, of 
Charlotte, ‘“Taxation of Powers of 
Appointment”; Henry Brandis, Pro- 
fessor of Law at North Carolina, 
‘Tax Savings by Means of Charitable 
Gifts’; Richard E. Thigpen, of Char- 
lotte, President of the North Caro- 
lina Bar Association, “Income Tax 
Precautions in Tax Planning an Es- 
tate’; Winfield Blackwell, of Wins- 
ton-Salem, “Options To Purchase 
Property or an Interest in a Business 
from a Decedent Estate’; Albert B. 
Kennon, Jr., of Durham, “Provision 
for Payment of Death Taxes’; Nor- 
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man Black, of Greensboro, ‘Tax 
Planning in Action”; and W. J. Ad- 
ams, of Greensboro, ‘““Tax Planning 
for North Carolina Taxes”. 


UN Lawyers Group 
Elects President 


® H. Milton Colvin, of Washington, 
D.C., was elected President of the 
United States Division of the United 
Nations League of Lawyers at the 
semi-annual meeting of that group 
on September 16. Mr. Colvin, a mem- 
ber of the President’s Loyalty Board 
for the Housing Administration, suc- 
ceeds Paul F. Douglass, President of 
American University. Mr. Colvin, a 
member of our Association since 
1927, is also Chairman of the Com- 
mittee on Coordination of United 
States and Foreign Laws of the 
American Society of International 
Law, and is the author of numerous 
publications on international law. 

Other officers elected were: Louis 
G. Caldwell, First Vice President; 
Colonel Julius I. Peyser, Second Vice 
President; Miss Alice Mary Dodd, 
Secretary; and Judge Lucy Howorth, 
‘Treasurer. 

Organized in 1946 to help promote, 
through the legal profession, the 
United Nations’ objective of estab- 
lishing peace through law and _ jus- 
tice, the United Nations League of 
Lawyers is composed of lawyers and 
jurists from all parts of the world. 
Under its constitution, national sub- 
divisions are contemplated, and ef- 
forts are being made in several coun- 
tries to establish these groups. State 
subdivisions are in the process of or- 
ganization now in eleven nations. 
The United States division, with a 
membership of 350, is the largest. 

Sir Hartley Shawcross, Attorney 
General of Great Britain, is Presi- 
dent-General of the international or- 
ganization. Other officers are: Alex- 
andre Parodi, Ambassador of France 
and permanent delegate of France to 
the Security Council of the United 
Nations, Executive Vice President; 
Howard S. LeRoy, of Washington, 
D.C., Secretary-General; John E. 
Reid, First Secretary of the New Zea- 
land Legation, Assistant Secretary- 
General; and Miss Mary Connelly, 


Harris & Ewing 
H. MILTON COLVIN 


President, U. S. Division of UN League of Lawyers 


of Washington, D. C., Treasurer. 

The Third Annual Conference of 
the United Nations League of Law- 
yers took place this fall in Paris in 
conjunction with the. meeting of the 
General Assembly, with Thomas 
Bracken, of the Department of State, 
representing the United States Di- 
vision. Eli E. Nobleman, counsel to 
the Sub-committee on International 
Organizations of the Senate Commit- 
tee on Expenditures, was alternate 
delegate. 


Missouri Bar Holds 

Biggest Meeting 

® Exceeding all records for attend- 
ance and activities, the 4th annual 
meeting of the integrated Missouri 
Bar was held September 30—October 
2 at Kansas City, with institutes on 
Thursday, meeting sessions on Fri- 
day, the annual banquet that eve- 
ning, and a concluding session Satur- 
day morning. 

The President’s annual address, 
by Charles M. Blackmar, of Kansas 
City, retiring President, reviewed the 
notable achievements of the Missouri 
Bar since it was integrated by 
Supreme Court rule in 1944, includ- 
ing a new civil code of procedure, a 
new corporation code, the creation 
of a system of magistrate’s courts, 
increase of judicial salaries, impor- 
tant legislation providing judicial 
review of administrative decisions, 
and the preparation of a preliminary 
Code of Evidence. 
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Day Photographers 


FORREST M. HEMKER 


President, The Missouri Bar 


Major General William J. Donovan, 
of the New York Bar, famous World 
War I hero who was Director of the 
Office of Strategic Services in World 
War II, delivered the principal ad- 
dress at the banquet, in which he 
analyzed the international situation, 
as based on his recent personal ob- 
servations in Europe. 

Speakers at the business sessions 
included Chief Justice Bolitha Laws, 
of the District Court for the District 
of Columbia, on pre-trial practice, 
and Professor Kenneth C. Sears, of 
the University of Chicago Law 
School, who spoke on “Constitutional 
Revision”. 

Forrest M. Hemker, of St. Louis, 
was elected President for the ensuing 
year. Others elected were: Rufus 
Burrus, of 
President; Walter A. Raymond, of 


Independence, Vice- 


Kansas City, Secretary; and Louis H. 
Breuer, of Rolla; Judge J. Henry 
Caruthers, of Cape Girardeau, and 
Lynn M. Ewing, of Nevada, members 
of the Executive Committee. Charles 
M. Blackmar, of Kansas City, the 
retiring President, and Samuel H. 
Liberman, of St. Louis, were elected 
delegates to the American Bar As- 
sociation House of Delegates. 

The new President is a past Presi- 
dent of the St. Louis Bar Association 
and was active in the integration of 
the state Bar. He has practiced law 
in St. Louis for twenty-two years, isa 
graduate of Washington University 
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Bachrach 


OSMER C. FITTS 


President, Vermont Bar Association 


School of Law and a member of its 
faculty, lecturing on the subjects of 
admission, disbarment, unauthorized 
practice of law, and organized bar 
activities. He has been a member of 
the American Bar Association since 
1937. 

An important new activity of the 
Missouri Bar this year was the taking 
of a state-wide poll of lawyers on the 
judges who will be on the ballot at 
the general election in November for 
retention or non-retention in office 
under the Missouri Plan, which is 
attracting nationwide attention as a 
successful non-partisan system of 
judicial selection and tenure based 
upon the plan originally proposed 
by the American Bar Association. 
Having conducted the poll, the 
Missouri Bar is now engaged in 
publicizing the results by newspaper 
advertisements and state-wide activi- 
ties through speakers in every county 
in support of the plan. 

Both the retiring president, Mr. 
Blackmar, and the new president, 
Mr. Hemker, in their addresses dis- 
cussed the program for the coming 
year, including studies of the probate 
and commercial codes, a non-profit 
corporation code, a constitutional 
amendment providing for retirement 
of judges, and state-wide institutes 
for the study of the proposed evi- 
dence code, the 200-page printed 
draft of which was recently sent to 
all members of the Missouri Bar. 
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Gladser Studio 
HARRY J. McCLEAN 


President, State Bar of California 


Vermont Bar To Plan 
a Schedule of Fees 


# A committee to study and recom- 
mend a proposed schedule of fees for 
collections and legal services was au- 
thorized by the 71st annual meeting 
of the Vermont Bar Association, held 
at Montpelier on October 5-6. A pro- 
posal to adopt C.L.L.A. rates, con- 
tained in a recommendation from 
one of the association’s committees, 
was defeated. At the sessions the as- 
sociation favored amendment of Ver- 
mont statutes so as to follow sub- 
stantially the federal rules for the 
taking of depositions and to raise the 
salaries of judges $500 or $1000. 
“Trends in Our Modern Divorce 
Laws” was the topic of the retiring 
President, Harold I. O’Brien, in his 
annual address. A testimonial dinner 
was tendered Allen R. Sturtevant, 
who on October | resigned from the 
Supreme Court of Vermont after 
nineteen years’ service in the Supe- 
rior and Supreme Courts. A memori- 
al to the late Herbert G. Barber, 
former Attorney General of Ver- 
mont, was read during the meeting 
by Ralph E. Edwards. Other speak- 
ers were Paul Shipman Andrews, 
Dean of the College of Law of Syra- 
cuse University, who spoke on “A 
More Perfect Union”, in which he 
advocated the program of the World 
Federalists movement, and Harry 
Pope, known as the “Cape Cod Phi- 
losopher”, who discussed “The Art 


of Living”. Reports were given’ by 
Sherman R. Moulton, delegate to the 
American Law Institute, and Louis 
Lisman, delegate to the House of 
Delegates of the American Bar Asso- 
ciation. 

Osmer C. Fitts, of Brattleboro, was 
elected President of the association. 
Vice Presidents named were: Norton 
Barber, of Bennington; William H. 
Edmunds, of Burlington; and Law- 
rence C. Jones, of Rutland. Harrison 
J. Conant, of Montpelier, was re- 
elected Secretary, and George W. 
Hunt, of Montpelier, was elected 
Treasurer to replace Webster E. 
Miller. Deane C. Davis, of Mont- 
pelier, was named as the association's 
delegate to the House of Delegates. 


California Bar Reviews 

Activities and Prepares 

for a Busy Year 

®A year of unparalleled activity, 
culminating in the acquisition of 
the American Bar Association Award 
of Merit in competition with other 
large state bar associations, was re- 
viewed by members of the State Bar 
of California at its annual meeting 
in Santa Barbara September 14-18. 
Extensive plans for another year of 
similar service to the profession and 
the public were discussed at the 
meeting. 

Retiring President F. M. McAuliffe 
of San Francisco, in the annual re- 
port of the Board of Governors, sur- 
veyed the major work accomplished 
in 1947-48 and reported that the Cali- 
fornia Bar had received the Amer- 
ican Bar Association Award of Merit 
“for the most outstanding and con- 
structive work in its field during the 
current year”. (See 34 A.B.A.J. 955; 
October, 1948.) Items reported among 
many others by the President were 
the State Bar’s work in the following 
fields: 

(1) Advancing the administration 
of justice by drafting and proposing 
the Code of Ethics for Administra- 
tive Officials, which in 1947-48 was 
promulgated by Governor Earl 
Warren and accepted by the princi- 
pal state agencies. 

(2) Improving public understand- 
ing of the law and lawyers through 
a public relations program. 












































































(3) Assisting practitioners through 
a program for continuing education 
of the Bar through facilities of the 
University of California Extension, 
with cooperation local bar 
associations, an Advisory Committee 
of Deans of Accredited Law Schools, 
and several scores of individual sylla- 
bus writers, lecturers, and local and 


from 


state committee men. The courses 
were conducted in some twenty 
California communities in all sec- 
tions of the state and served nearly 
1500 members. 

(4) Improving its work in legal 
education and admissions. During 
the year the State Bar has launched 
a survey of legal education and 
admissions practices by an independ- 
ent and expert board consisting of 
Joseph A. McClain, Jr., chairman, 
general counsel of the Wabash Rail- 
way Company; Thomas F. McDon- 
ald, secretary of the Missouri Board of 
Law Examiners, active in the general 
practice of law, and identified with 
the program of the Missouri Bar in 
the reform of legal education and 
admission procedure; and Sidney 
Post Simpson, survey director, a New 
York lawyer and professor of law at 
New York University. Prior to the 
meeting a comprehensive question- 
naire went to California law school 
deans and the scope of the survey was 
discussed with them., 

The spring bar examination 
showed that 91 per cent of the appli- 
cants for admission from accredited 
California law schools had passed, as 
compared with 56 per cent from out- 
of-state accredited schools and with 
53 per cent of such California schools 
ten years ago—a marked improve- 
ment due largely to the accredita- 
tion and cooperation of law schools. 

In each of the foregoing fields and 
others, much new work was discussed 
at the annual meeting. A special 
seminar was held for officers of local 
bar associations looking forward to 
new projects on the community level. 
State Bar 
Delegates considered some fifty reso- 


The Conference of 


lutions pertaining to legislation and 
Bar policy. Together, the recom- 
mendations of the Conference and 
of the State Bar Committee on 


Administration of Justice become 
thé basic material for the State Bar’s 
1949 legislative program. The pro- 
gram will be shaped under the 
direction of the new Board of 
Governors. 

To direct the 1948-49 program the 
new Board of Governors elected 
Harry J. McClean, of Los Angeles, 
as President. Newly-elected Vice 
Presidents are Harry M. Conron, of 
Bakersfield; Carlisle C. Crosby, of 
Oakland; and Hale McCowen of 
Ukiah. The Treasurer is Arthur F. 
H. Wright, of San Diego, and the 
Secretary and Counsel is Jerold E. 
Weil, of San Francisco. 

‘The Board of Governors also in- 
cludes the following first and second 
year members: A. B. Bianchi, of San 
Francisco; Frank V. Campbell, of 
San Jose; Homer D. Crotty, of Los 
Finn, of San 
Francisco; Warren E. Libby, of Los 
Angeles; A. M. Mull, Jr., of Sacra- 
mento; Donald P. Nichols, of Pom- 
ona; Harry M. Parker, of Watson- 
ville; William H. Weddell of San 
Bernardino; and Pierce Works, of 
Los Angeles. 


Angeles; Howard J. 


When the legislative program is 
ready, it will be taken to Sacramento. 
To assist in its presentation the Con- 
ference of State Bar Delegates will 
probably be called upon for aid, 
especially in the field of local associa- 
tion backing. Presiding at the Con- 
ference was Harry W. Horton, of El 
Centro, who in his annual report 
urged the appointment of a Commit- 
tee on Findings of Fact and Conclu- 
sions of Law to study the problems 
indicated. 

The new year’s work of the Con- 
ference will be carried on by an 
Executive Committee composed of 
Willard Shea, Chairman, of Oakland, 
who succeeds Mr. Horton; Vice 
Chairmen Kimpton Ellis of Los 
Angeles and Forrest E. Macomber, of 
Donald 
Stevens 


Stockton; and members 


G. Adams, of Riverside; 
Fargo, of Los Angeles; 
Redding; 
Fresno; 


aurence Jf. 
Lawrence 
Eugene M. 


Kennedy, of 
Kennedy, of 
Prince, of San’ Francisco; and 
William T. Selby, of Ventura. 
Speakers at the annual meeting, 
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in the order programmed, were 
Philip D. Reed, Chairman of the 
Board, General Electric Company; 
Lord Chorley, General Editor of the 
Modern Law Review and Professor 
of Commercial Law at the University 
of London; T. V. Smith, editor of 
the International Journal of Ethics; 
Jacob M. Lashly, a former President 
of the American Bar Association; 
Frank E. Holman, President of the 
American Bar Association; Senator 
Alexander Wiley, Chairman of the 
United States Senate Committee on 
the Judiciary; and members of two 
panels, one on trial tactics and the 
other on the 1948 Revenue Act. 

As in the past, several related 
groups also met at the annual meet- 
ing. They were the Conferences of 
California Judges, of California Law 
School Instructors, of Junior Bar 
members, and on Patent, Trademark, 
and Copyright Law. 

Several local bar associations in 
southern California joined together 
to sponsor the entertainment pro- 


gram. 


Virginia State Bar 
Association Meets 
® Tappan Gregory, while President 
of the American Bar Association, 
delivered the annual address at the 
58th annual meeting of the Virginia 
State Bar Association, held at the 
Greenbrier, White Sulphur Springs, 
West Virginia, August 12-14. Mr. 
Gregory’s address, “The Quality of 
Leadership”, was given before an 
overflow audience of more than 700 
members and guests, the largest gath- 
ering in the sixty years’ history of 
the association. 

John L. Walker, the 


President of the association, in the 


retiring 


President's address, 


“Judicial 


spoke on 
Enforcement of Racial 
Restrictive Covenants—A Spurious 
Expansion of ‘State Action’. Ken- 
neth C. Royall, Secretary of the 
Army, addressed the annual banquet 
on “American after 
World War IL’. Other speakers were 
H. Graham Morison, Assistant At- 
torney General of the United States, 
on “The Taft-Hartley Act”; John 
S. Battle, of the Charlottesville Bar, 


Occupation 


November, 1948 * Vol. 34 1059 


23 








Bar Association News 


Foster Studio 
DAVID NELSON SUTTON 
President, Virginia State Bar Association 
on “Virginia Legislation of 1948”; 
and John P. Fishwick, of the 
Roanoke Bar, on “Are We Sacrific- 
ing the Bill of Rights in Our 
Current Attempts to Curb Commu- 
nism in America?’’. Mr. Fishwick’s 
paper was adjudged the best in the 
annual competition conducted by 
the association among its younger 
members. He was awarded a cash 

prize and an engraved certificate. 

A unique feature of the program 
was a tribute to the seventeen living 
past Presidents of the state associa- 
tion, each of whom was presented 


24 


with an engraved souvenir gavel. The 
presentations were made on behalf of 
the association by W. R. Broaddus, 


Jr., of Martinsville, Chairman of the 


Executive Committee. J. Randolph 
Tucker, of Richmond, responded on 
behalf of the past Presidents. 

Michael B. Wagenheim, of the 
Norfolk Bar and Chairman of the 
Committee on Membership, reported 
an increase in membership of 240, 
bringing total membership to ap- 
proximately 1700, an all-time high. 

The Committee on Legislation 
and Law Reform, Aubrey R. Bowles, 
Jr., of the Richmond Bar, Chairman, 
reported that a poll of the Bar of 
Virginia showed that the lawyers 
are almost unanimous in_ their 
desire for simplification and modern- 
ization of practice and procedure in 
Virginia. In cooperation with the 
Judicial Council, the committee ex- 
pects to submit to the Bar of the 
state in the near future the details 
of the proposed changes. Other re- 
ports from the state association’s com- 
mittees and sections demonstrated 
much activity in the interest of the 
Bar and public of the state. 

At the instance of the Committee 
on Administrative Law, T. Justin 
Moore, of the Richmond Bar, Chair 
man, the Association adopted a 
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® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
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Seeking a ‘Middle Ground” 
Between Natural Law 
and Positivism 


® I have followed with high interest 
the discussion of natural law which 
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has been carried on in the JOURNAL, 
between Mr. McKinnon and Mr. 
Palmer on the one side, and on the 
other side, Mr. Danielson, Mr. Quigg 
and their associates. The two posi- 
tions have been set forth, in this dis- 


resolution to cooperate with the 
American Bar Association’s Section 
of Administrative Law in the contest 
on state administrative law, the 
winner to receive a prize of $1000 
offered by the American Bar Associa- 
tion. The state association is offering 
a cash prize of $100 for the best 
paper on “Administrative Law in 
Virginia”. 

David Nelson Sutton, of the West 
Point Bar, was elected President for 
the ensuing year. The new President 
has had an active career. He recently 
eturned from Tokyo, Japan, where 
he served, from January, 1946, to 
May, 1948, as associate counsel for 
the prosecution before the Inter- 
national Military Tribunal for the 
Far East, in the trial of Tojo and 
other top Japanese leaders. Five Vice 
Presidents were elected as follows: 
Thomas J. Michie, of Charlottesville; 
Charles R. McDowell, of Lexington; 
Herbert G. Peters, Jr., of Bristol; 
Walter E. Hoffman, of Norfolk; and 
Douglas A. Robertson, of Lynch- 
burg. Stuart B. Campbell, of Wythe- 
ville, was re-elected as the associa- 
tion’s delegate to the House of 
Delegates of the American Bar 
Association. William T. Muse, of 
Richmond, was re-elected Secretary- 
Treasurer. 


cussion, with such clarity and power 
that one should hesitate a long time 
before adding another voice. 

The two views which have been 
presented are, however, the two ex- 
tremes. No doubt it is in the best 
legal tradition to have an issue pre- 
sented by those who feel most 
strongly on the two sides. But it is 
sometimes permissible for an amicus 
curiae to intervene on behalf of the 
middle ground. There is a middle 
ground on this question; and it has 
not yet had its day in court. 

Some of us believe in a middle 
ground reached, not by compromise, 
but by conceding that, when both 
sides are supported by men of such 
conspicuous ability, neither side can 
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be wholly wrong. I am setting forth 
a short summary of this line of 
thought. 

The ruling power of the state, 
whether it be a dictator or a demo- 
cratic majority, can enact such stat- 
utes as it pleases; it can influence 
the actions of men, to a great extent, 
by announcing in these statutes that 
its functionaries or police will pun- 
ish men who do not act in the pre- 
scribed way; but there are certain 
results which it cannot accomplish. 
It cannot produce a result which is 
contrary to an invariant law of nat- 
ural science such as Ohm’s law, 
Boyle’s law, or the law of the con- 
servation of mass and energy. It 
cannot, for example, produce per- 
petual motion. Men are subject to 
these invariant laws whether they 
act singly, as scientists, or collectively, 
as the state. In this sense there are 
“natural laws” which, so far as we 
know, are true “for all men every- 
where”. 


But legislators are not primarily 
concerned with natural science: They 
are concerned rather with social sci- 
ence. The usual statute is designed 
to control the distribution of human 
well-being by satisfying a want or im- 
posing a penalty. It attempts to make 
men more happy (by serving or pro- 
tecting them), when they act in the 
prescribed—or “lawful”—way, and less 
happy (by punishing them) when 
they act “unlawfully”. For this rea- 
son the most important “natural 
laws”, so far as legislators are con- 
cerned, would be those which govern 
the distribution of human well-be- 
ing. Unless mental phenomena are 
uniquely indeterminite, there are in- 
variant laws which govern the well- 
being of men: But when a particular 
hypothesis is put forward, with the 
suggestion that it is such a law, there 
is room for a difference of opinion. 


Some philosophers believe that 
they can state, more or less approxi- 
mately, the content of a few such 
laws. They believe, for example, that 
if one man kills another, under the 
conditions we call “murder”, the 
killer in the long run will be pun- 
ished (that is, he will receive some- 
time, somewhere, less personal hap- 


piness or satisfaction than he would 
otherwise receive). If this is true, if 
the killer will be punished (even 
though he be not punished by the 
state), the situation can very well be 
described by saying that the one man 
has a natural duty not to kill or, 
what amounts to the same thing, that 
the other man has a natural right to 
life. If this natural right is common 
to all men, or at least to all men of 
a certain class, it can conveniently 
be called a natural “law” 

I do not express any opinion, at 
this time, as to whether or not the 
so-called “natural right to life” ex- 
ists; 1.e., whether it is really one of 
the invariant principles which char- 
acterize mental phenomena. But, as- 
suming for the moment that it is, one 
must agree with Mr. McKinnon on 
one thing: It is important that the 
existence of this law be widely 
known. A state which would try to 
reward murderers, as Hitler’s state 
was accused of doing, would be wast- 
ing its time like the ancient states 
which endeavored to construct per- 
petual motion machines. It could in- 
deed create a great stir; but it could 
not accomplish its purpose. And an 
early realization of this fact would 
save a great deal of effort and pain. 
Legislation, like any other action, 
can only be at its best when it is 
aware of its limitations. 

Unfortunately there is no empiri- 
cal proof that every killer will be 
punished. Experience reveals that 
many killers are punished, but it 
does not reveal the punishment of 
all. Some killers, like Stalin at the 
moment, appear to prosper, and 
there is an honest doubt as to wheth- 
er these apparent “exceptions” are 
real or illusory. 


Such a doubt, in one of the natu- 
ral sciences, would be resolved by a 
survey of our experience, or by a 
series of scientifically conducted ex- 
periments. The difficulties involved 
in measuring human happiness or 
experimenting with men, and the 
fact that our experience is limited to 
one life, presents serious—although 
probably not insurmountable—obsta- 
cles which have hitherto delayed 
progress in this field. As a result, 
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champions on both sides of the issue 
have sought to “prove” their conten- 
tions by easier methods. 

The protagonists of natural law 
believe that particular natural laws 
can be “deduced” from the nature of 
man, and need not be checked against 
experience. In this the weight of 
modern thinking is against them. 
Our more rigorous thinkers now be- 
lieve that a law of nature can be dis- 
covered only by experience unless, 
of course, it is deduced from a more 
general law which was in turn dis- 
covered by experience. Too many de- 
ductions from “nature”, such as the 
theory that “nature abhors a vacu- 
um”, have proved false. 

The antagonists of natural law are 
likewise unready to check hypotheti- 
cal “natural laws’ against experi- 
ence. They call such hypotheses 
“naive” and refuse to dignify them 
by an investigation, alleging that the 
burden of proof is on those who ad- 
vance the hypothesis. This is the at- 
titude which delayed our acceptance 
of the Einstein theory for so many 
years. The truth is, we suspect, that 
on an issue like natural law, which 
has divided the greatest thinkers, 
neither side can afford to stand upon 
the burden of proof or to dispense 
with a painstaking comparison of 
the hypothesis with the facts. 

To sum up, we suggest that there 
probably are invariant natural prin- 
ciples which govern the distribution 
of human satisfaction, just as the 
better-known principles of natural 
science govern the movement of phy- 
ical objects. These invariant princi- 
ples are the natural laws. When any 
particular principle is advanced for 
consideration, there is room for a 
difference of opinion as to whether it 
is true in all cases, i.e., whether it is 
actually one of these laws. If the dif- 
ference of opinion is ever to be re- 
solved, it will be by a painstaking 
survey undertaken to check whether 
the proposed rule squares, in every 
case, with experience. 

A complete check would be impos- 
sible in this field, as it is in every field 
—even in physics or chemistry. But 
a partial check is possible, and it 
could be carried about as far in this 
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field as it is carried in economics, in 
biology, or indeed in any one of a 
dozen other sciences. If undertaken, 
and carefully conducted, it might go 
a long way towards establishing the 
probability or improbability of the 
proposed “natural law”. Until such a 
survey is completed, none of us will 
be in a position to throw stones. 
Le Roy MARCEAU 

Baton Rouge, Louisiana 

[Epiror’s NoTE: We are _ pleased 
indeed to publish Mr. Marceau’s 
well-considered letter. A member of 
our Association since 1946, he is also 
an employee relations consultant. 
He seems to us to make an interest- 
ing presentation of his quest for a 
thesis between the extremes of legal 
positivism and natural law, each of 
which has been accorded brilliant 
advocacy in our columns. There is, 
ol course, highly respected profes- 
sional and juridical authority for a 
“middle ground” position; e.g., Mr. 
Justice Cardozo’s Growth of the Law, 


Chapter II.] 


Comments on House 
Action on Communists 


® In connection with the resolution 
adopted by the House of Delegates 
at Seattle on September 6, 1948, con- 
cerning the discipline of members 
of the Association who have refused 
to answer questions as to their mem- 
bership in the Communist Party, | 
have recently written an article, and 
the portion which relates to this sub- 
ject, I think your readers may be 
interested in. 
The resolution referred to and my 
comment thereon are as follows: 
RESOLveD, That, in considering the 
matter of the expulsion of a member 
of the Association the Board of Gover 
nors when proceeding under Article 
II, Section 3 of the American Bar 
Association Constitution, shall con- 
sider as compelling cause for such 
expulsion, the fact that any member 
has refused, on the ground of con- 
stitutional privilege to state to any 
court, Congressional committee, or 
other duly constituted legal authority, 
whether or not he is or was a Com- 
munist. 
It is of interest to note that there 
are several court decisions holding 
that public officers may be removed 
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from their positions for refusing on 
constitutional grounds to answer 
questions regarding their conduct 
in such positions. See Christal v. 
Police Commission, 33 Cal. App. 
(2d) 564; Souder vy. Philadelphia, 
305 Pa. 1; Canteline v. McClellan, 
282 N. Y. 166; and a dictum in 
Scholl v. Bell, 102 S.W. 248, at 261, 
involving police officers. ‘The ground 
of these decisions is well explained 
by Mr. Justice Spence in the Christal 
case as follows: 

There is nothing startling in the 
conception that a public servant's 
right to retain his office or employ- 
ment should depend upon his will- 
ingness to forego his constitutional 
rights and privileges to the extent 
that the exercise of such rights and 
privileges may be inconsistent with 
the performance of the duties of his 
otce or employment. 

When a lawyer who has sworn to 
support the Constitution of the 
United States, refuses to assist a 
Congressional committee in investi- 
gating the danger of communism, 
which is a movement to overthrow 
the Constitution of the United States 
by unlawful means, including pos- 
sibly force and violence, by refusing 
to testify on constitutional grounds 
about his connection with commu- 
nism, he certainly is not entitled to 
retain his membership in a reputable 
bar association. 

DELGER TROWBRIDGE 


San Francisco, California 


Criticizes Editorial 
on Lawyers’ Duties 
® | thought the editorial on page 
805 of the September JOURNAL, writ- 
ten by Charles P. Curtis, of Boston, 
Massachusetts, justifies more of an 
answer or more definite comment by 
the JouRNAL editor than the one 
given following Mr. Curtis’ article. 
The issue raised accounts for a 
great deal of unprofessional conduct. 
I think Mr. Curtis states the case 
much too strongly that a lawyer's 
primary duty is to his client. The 
decisions and the Canons in my opin- 
ion make it perfectly clear that the 
lawyer is an officer of the court and 
that since a proceeding in court is 
an inquiry to ascertain the truth in 
order to do justice, the lawyer’s pri- 
mary duty is to the court and the 


administration of justice rather than 
to his client, If this principle were 
known and followed, there would be 
little misconduct in the profession. 

Your editor in answer raises: this 
point more in the form of a question 
than as a definite statement, That 
it can be made positively can be 
seen from the various Canons and 
their construction by the American 
Bar Association Committee. For in- 
stance, see the latter part of Canon 
15 and the last paragraph of Canon 
16 which states specifically that a 
lawyer is an ofhcer of the law charged 
with the duty of aiding in the ad- 
ministration of justice. Under Canon 
22 see Opinion No, 146 holding that 
an attorney should disclose to the 
court a decision adverse to his client’s 
cause that is unknown to his adver- 
sary. This is an ethical requirement 
which shocks the average lawyer. 
Canons 29, 30, 31, 32, 41, and 44 also 
bear on the point in rather strong 
language. 

To me it is most plain that the 
spirit of the Canons throughout and 
their interpretation by the Commit- 
tee refute Mr. Curtis’ argument and 
the matter is important enough to 
be made perfectly clear to the pro- 
fession through the editorial stafl 
of the JOURNAL or perhaps your Com- 
mittee on Professional Ethics. 


‘TERRELL MARSHALL 
Little Rock, Arkansas 


Replies to Mr. Ober and 
Suggests an Alternative to 
Outlawing the Communist Party 


=" It is with much misgiving that I 
attempt to take exception to the 
most persuasive article of Frank B. 
Ober, published in your August is- 
sue (page 645): “Communism vs. the 
Constitution”. 

The purpose of that article and 
others of like character and resolu- 
tions by the Association’s House of 
Delegates and various state bar as- 
sociations is highly commendable 
and appeals to the fundamental in- 
stincts of all Americans who revere 
our form of government; and we try 
to persuade ourselves that such high 
purpose must surely be founded in 
logic but could it be that, by our 




















faulty reasoning, we may be doing 


greater harm to our government by 
law? 

As Mr. Justice Murphy said in the 
much-maligned Schneiderman case, 
the principles of the Communist 
Party are distasteful to me and noth- 
ing would suit me more than to have 
the Communist Party outlawed, as 
urged by Mr. Ober, if constitution- 
ally possible. But can we permit our 
hatred of that ideology to sway our 
better judgment and undermine the 
very protector of our liberties that we 
are trying to strengthen? Mr. Ober 
suggests that anyone who dogmati- 
cally adheres to constitutional abso- 
lutes and individual rights is engag- 
ing in a legal sophistry which tends 
to frustrate legislative efforts to con- 
trol sedition. What a dangerous at- 
titude! Shall we ignore the “‘consti- 
tutional absolutes and individual 
rights” just because some men, or 
even a majority, decide that the ex- 
igencies of our times so require? The 
trend has been away from govern- 
ment by law to government by men, 
which is exactly what we fought to 
prevent. Now we have this further 
alarming suggestion which has been 
endorsed by various bar associations, 
and I am compelled to express my 
conviction that the legal profession 
must be the last to forsake the consti- 
tutional absolutes individual 
rights and to support our unalien- 


and 


able rights in a constitutional man- 
ner, even at the risk of being called 
a legal sophist. 

Mr. Ober makes a strong case to 
prove that the doctrine of commu- 
nism has been changed “from an 
abstract international philosophy to 
a weapon of nationalist aggression”, 
and I have no quarrel with that con- 
clusion; but, with all his marshalling 
of facts and peerless reasoning, can 
we say, as lawyers, that there has been 
a judicial determination to that 
effect? Can our courts arbitrarily 
take judicial notice that the Com- 
munist Party is not in fact a political 
party but is an “agency of Moscow’’? 
If they can not, then all of Mr. 
Ober’s conclusions must fail, for they 
are based on the wrong major pre- 
mise. Again referring to the Schneid- 


erman case, 320 U.S. 148, (upon 
which Mr. Ober focuses much of his 
objection to the “new Supreme 
Court”), Mr. Justice Murphy said: 
This Court has never passed upon 
the question whether the Party (Com- 
munist) does so advocate, and it is 
unnecessary for us to do so now. 
If the Supreme Court has not passed 
upon that question, how can we as 
lawyers base our reasoning upon such 
an assumption? 

I do not believe that the Supreme 
Court is infallible and have often 
taken exception to its decisions; but 
in this land of laws, when the Su- 
preme Court speaks, that is the law 
until the Supreme Court reverses 
itself, and we must accept it as such 
until one of us convinces the Court 
that it is wrong. However, when we 
attack the decision of any court we 
must be reasonable and we must be 
fair, or our attack will be ineffectual. 
Was the author of “Communism vs. 
the Constitution” reasonable and 
fair in his analysis of the Schneider- 
man case? All lawyers should study 
that case and reach their own con- 
clusions. It should be noted that the 
late Wendell L. Willkie represented 
the petitioner. 

Mr. Ober said that the Supreme 
Court had reversed the findings of the 
lower courts which had held that a 
Communist and _ leader 
should be deported for having been 


organizer 


naturalized by mistake, because he 
had plainly spent his life, before and 
after his naturalization in 1927, in 
attacking the Constitution, and could 
therefore scarcely be considered “at- 
tached” to its principles. Did the 
Supreme Court find that to be a fact? 
Therein lies the crux of the whole 
decision. Mr. Ober said: “To protect 
fand I 
whether that was fair] the majority 


this Communist question 
of the new Court refused to apply 
the usual rule giving finality to con- 
current findings of fact by two lower 
courts where supported by substan- 
tial evidence.” ° 
The opinion pointed out that this 
was an action to take awav the price- 
less benefits of full citizenship which 
was conferred by a judicial decree 
and that unlike a naturalization pro- 
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ceeding, proof must be convincing; 
that the government had not sus- 
tained its burden of proof but, more 
important to me, there was no proof 
shown by the opinion that the peti- 
tioner subscribed to the tenents of 
the Communist Party which advo- 
cated the overthrow of our form of 
government by force or which other- 
wise were opposed to the presump- 
tion of his “attachment” to the Con- 
stitution. The Court (page 
158) : 


said 


We hold only that where two in- 
terpretations of an organization’s pro- 
gram are possible, the one reprehen- 
sible and a bar to naturalization and 
the other permissible, a Court in a 
denaturalization proceeding . .. . is 
not justified in cancelling a certificate 
of citizenship by imputing the repre- 
hensible interpretation to a member 
of the organization in the absence of 
overt acts indicating that such was his 
interpretation. So uncertain a chain 
of proof does not add up to the requi- 
site “clear, unequivocal, and convinc- 
ing” evidence for setting aside a na- 
turalization decree. Were the 
otherwise, valuable rights would rest 
upon a slender reed, and the security 
of the status of our naturalized citi- 
zens might depend in considerable de- 
gree upon the political temper of ma- 
jority thought and the stresses of the 
times. Those are consequences for- 
eign to the best traditions of this na- 
tion and the characteristics of our 
institutions. (Emphasis supplied) 


law 


[ would further say that if we per- 
mit the exigencies of our times to 
warp our concept of constitutional 
safeguards it would only be a matter 
of time until all property and per- 
sonal rights “would rest upon a 
slender reed” and “depend in con- 
siderable degree upon the political 
temper of majority thought and the 
stress of the times”’. 

I repeat the “crushing reductto ad 
absurdum”: “That if we outlaw the 
Communist Party, next we will out- 
law the Republican and Democratic 
Mr. Ober says that this is 
a vast over-simplification and repeats 
that the Communist Party is not a 
party at all but is an agency of Mos- 
cow. Again I say: That is a conclu- 
sion not found as a fact by our Su- 


parties”. 


preme Court. Furthermore, a party 
is not an entity but is the sum total 
of the thought of all its members. 





November, 1948 * Vol. 34 1063 


oe 











































\ 


2 


Views of Our Readers 


Its platform is the expression of its 
leaders, but there are always many 
members of a party who do not sub- 
scribe 100 per cent to its platform. 
The party could not be guilty of 
sedition, but its members could be if 
they were individually guilty of overt 
acts of sedition. Outlawing a party 
would not cure the evil, but “‘out- 
lawing” individuals within the party 
who were guilty of overt acts of se- 
dition would quickly rid the country 
of any danger from that source. The 
“oversimplification” is the effort to 
fix guilt on all members of the party 
merely by legislative edict. 

What other alternative do I have 
to offer? Only this: That at such 
times as the majority of our people, 
through their elected representatives, 
decide to embrace another ideology, 
then that would be their privilege 
under the Constitution and our con- 
cept of free choice; but, in the mean- 
time, it is our duty as citizens to 
avoid any usurpation by any minor- 


“A.B.A. and the Rule of Law” 


(Continued from page 1030) 
subject. The issue to be debated sub- 
sequently is whether it is more dan- 
gerous to American ideals to permit 
a further drift towards socialistic 
bureaucracy by putting the federal 
government in the housing industry 
through passage of the Taft-Ellender- 
Wagner or similar legislation; or per- 
haps to create the discontent that 
leads people to communism by let- 
ting the economy take what course 
it will. 

Local governmental autonomy, 
which corresponds to the old “‘states’ 
rights” doctrine now discarded every- 
where except in the South, was less 
explicitly discussed by the A.B.A. 
convention than other subjects, but 
it nonetheless has ramifications lead- 
ing into al] the major concerns of 
the Bar professions and is a central 
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ity group. This we can do by proper 
selection of all public officials, either 
elected or appointed. Our laws al- 
ready permit us to reject appointees 
to federal positions if they are affi- 
liated with the Communist Party; 
and by adequate investigation and 
the bright glare of publicity we can 
control the type of elected public 
servant, providing we can overcome 
the apathy of the electors. If we can 
keep the administration of our gov- 
ernment in the hands of only those 
who believe in the traditional Ameri- 
can ideals, then we need have no 
fear of Communist infiltration. If 
the Taft-Hartley Act does not purge 
Communist leadership in labor or- 
ganizations, then labor can cure that 
deficiency itself; but we, as lawyers, 
and all other groups and persons 
pledged to the ideals of this repub- 
lic, must wage a relentless campaign 
against the Communists’ insidious 
propaganda. 

Mr. Ober certainly is sincere in his 


issue in the fight against the doctri- 
naire totalitarianism that places Big 
Government even above law itself. 
It was significant that the A.B.A.’s 
Ross award went to an essay on this 
subject. 

The principal of local and State 
governmental autonomy as against an 
all-pervasive regimentation by the 
national government is_ identical 
with that of the individual’s autono- 
my under law, which is endangered 
in exactly the same way by the dic- 
tatorship ideologies. The forthright 
stand of the A.B.A. on the subject of 
Communists, foreign and domestic, 
was such as to stiffen the convictions 
and ¢ourage of every thinking Ameri- 
can. With all its legal and constitu- 
tional knowledge, the A.B.A. conven- 
tion cut through the Communist 
Party’s flimsy pretense to constitu- 
tional status as a legitimate American 


belief, but let us not play into the 
hands of those who wish us to weaken 
our constitutional safeguards. 
GerorcE H. KIsTLer 
Indianapolis, Indiana 
[Epiror’s NOTE: We are glad to pub- 
lish Mr. Kistler’s earnest and rea- 
soned views, as we were to publish 
Mr. Ober’s address before the Mary- 
land State Bar. Our purpose has 
been and is to elicit a representative 
and informed discussion, by our 
members, as to the nature, and as to 
the appropriate metes and bounds, 
of further legislation on the subject. 
The present views of the JOURNAL 
are represented by the resolutions 
voted by the House of Delegates last 
February (34 A.B.A.J. 281; April, 
1948); our editorial at page 696 of 
our August issue: ‘““The Point Where 
Toleration Ends”; and the actions 
taken by the House of Delegates in 
Seattle (34 A.B.A.J. 899; October, 
i948). 


political party by accepting the fol- 
lowing statement as to the aims and 
make-up of that party: 

“Communism as it actually oper- 
ates is an international conspiracy 
teaching loyalty to Russia and treach- 
ery to this nation. Its purpose is to 
disrupt, disable, and finally destroy 
the American way of life; it operates 
as an agency of a foreign power ac- 
tively seeking to weaken and then 
destroy democratic government every- 
where; it infiltrates its members into 
labor unions and key industries so 
that in time of peace they can foment 
strife and spread confusion, and in 
time of war they can sabotage, dis- 
rupt, and spread confusion, all in 
the interest and at the direction of 
a foreign power.” 

That ought to be complete, defi- 
nite, and authoritative enough for 
anybody. 
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ANNOUNCEMENT 


of 1949 Essay Contest Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


INFORMATION FOR CONTESTANTS 


Time Véhen Essay Must Be Submitted: 
On or before April 1, 1949. 


Amount Of Prize: 

Twenty-five Hundred Dollars. 
Eligibility: 

The contest will be open to all members of the Association in good standing, includ- 
ing new members elected prior to March 1, 1949 (except previous winners, members of 
the Board of Governors, Officers and employees of the Association), who have paid their 


annual dues to the Association for the current fiscal year in which the essay is to be 
submitted. 


No essay will be accepted unless prepared for this contest and not previously pub- 
lished. Each entryman will be required to assign to the Association all right, title and 
interest in the essay submitted. . 


An essay shall be restricted to five thousand words, including quoted matter and 
citations ia the text. Footnotes or notes following the essay will not be included in the 
computation of the number of words, but excessive documentation in notes may be 
penalized by the judges of the contest. Clearness and brevity of expression and absence 
of iteration or undue prolixity will be taken into favorable consideration. 


Anyone wishing to enter the contest should communicate promptly with the Execu- 
tive Secretary of the Association, who will furnish further information and instructions. 


Subject to be discussed: 
“WHAT IS THE PROPER PLACE AND FUNCTION OF THE LAWYER IN SOCIETY?” 


It is intended that this shall include the place and function of the lawyer 
individually and through Bar Associations in the United States, today and for the 
future, with particular emphasis on constructive thinking and the proposals as to: 


1. The function of the lawyer in the relationship between the individual and 
the state. 
2. The lawyer's relationship to government. 
3. His work for clients. 
4. His participation and leadership in public affairs. 
5. Organization for making competent legal service available at moderate 
cost or free, for all who need it. 
6. The maintenance of: 
a. Individual opportunity 
b. Basic rights 
c. Private property and enterprise 
d. Our form of government as a constitutional republic. 


The author is at liberty to select all or any of the aspects of the lawyer's func- 
tions here listed, as he may choose. 


AMERICAN BAR ASSOCIATION 
1140 N. Dearborn Street Chicago 10, Illinois 
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Proceedings of the Assembly: 


September 6-9, 1948 


FIRST SESSION 


® The first session of the Assembly 
of the 71st Annual Meeting convened 
in the Civic Auditorium, in Seattle, 
the 
September 6, with the President of 


Washington, on morning of 


the Association, Tappan Gregory, 
presiding. The convocation was wel- 
comed to Seattle and Washington 
by Richard S. Munter, of Spokane, 
immediate President of the 
Washington State Bar 


Harrison Tweed, of New York, gave 


past 


Association, 


the response. 
the 
which 


Mr. Gregory then delivered 
address, 


the October 


President’s annual 


was published in 
JOURNAL (page 874). 
Edwin <A. Falk, of New York, 
spoke movingly on the qualities and 
character of the late Charles Evans 
Hughes, and offered the following 
resolution which was unanimously 
adopted: 
That the 
expresses 


BE IT RESOLVED, American 
Bar its deep 
erief at the death of the late former 
Chief Justice of the United States, 
Charles Evans Hughes, and former 
President of this Association, and re- 


Association 


cords its appreciation of his great ca- 
reer; and that copies of this resolution 
be sent to the family of the late re- 
tired Chief Justice and to such other 
persons and associations as the Presi- 
dent may deem appropriate. 

Mr. Gregory called for the presen- 
tation of resolutions by members of 
the Association from the floor of the 
Assembly. Resolutions were offered 
by Hatton W. Sumners, of Texas; 
Miss Dorothy Frooks, of New York; 
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Max Chopnick, of New York; Robert 
V. Bolger, of Pennsylvania; Edwin 
M. Otterbourg, of New York (two) ; 
J. Russell Cade, of 
Samuel H. Feldstein, of Maryland. 


Hawaii; and 
[The gist of these resolutions, with 
the 
adopted, is given infra with the 


texts of those subsequently 
report of the Committee on Resolu- 


tions to the Assembly. } 


American Bar Association Endowment 
Convenes Annual Meeting 


Che annual meeting of the Ameri- 
can Bar Association Endowment was 
Jacob M. 
Lashly, of Missouri, presiding. Mr. 


then convened, with 
Lashly reported that the work of 
the Endowment was being hindered 
by a non-uniformity of rule through- 
out the country regarding the de- 
ductibility for income tax purposes of 
contributions to the Endowment. He 
thought that this situation would be 
corrected within the next six months. 
John W. Guider, of New Hampshire, 
and Howard L. Barkdull, of Ohio, 
were nominated and elected to 
succeed themselves as directors of the 
Endowment. : 

Upon completion of the Endow- 
ment meeting the Assembly recon- 
vened and nominations for assembly 
delegates were made. The following 
were placed in nomination: John 
Kirkland Clark, of New York; 
Charles E. Lane, of Wyoming; Alfred 
J. Schweppe, of Washington; Frederic 
M. Miller, of Charles M. 
Lyman, of Connecticut; T. Julian 


Iowa; 


Skinner, Jr., of Alabama; Deane C. 


Davis, of Vermont; A. W. Dobyns, 
of Arkansas; and Robert G. Storey, 


of ‘Texas. 

Joseph D. Stecher, Secretary of the 
\ssociation, then reported four va- 
cancies in offices of assembly dele- 
gates to the House of Delegates; the 
vacancies resulted from failure to 
register by the delegates concerned. 
The vacancies declared were in the 
held by A. W. Dobyns, of 
(for the 1948 
Meeting only); by Paul F. Hannah, 


seats 
\rkansas Annual 
of Massachusetts (term to expire at 
adjournment of the 1949 Annual 
Meeting); and by Joseph C. Hos- 
tetler, of Ohio, and John J. Parker, 
of North Carolina (terms to expire 
at adjournment of the 1950 Annual 
Meeting) . The following were placed 
in nomination for these four va- 
cancies: Douglas McKay, of South 
Carolina; Joseph D. Calhoun, of 
Pennsylvania; Joseph C. Hostetler, 
of Ohio; Edwin M. Otterbourg, of 
New York; William J. Jameson, of 
Hatton W. 
Texas; John W. Guider, of New 
Emory H. Niles, of 
Maryland; and H. A. Hauxhurst, ol 


Montana; Sumners, of 


Hampshire; 


Ohio. It was moved and carried that 
the two persons receiving the highest 
number of votes be declared elected 
to the positions expiring in 1950, 
that the person receiving the third 
highest number of votes be elected to 
the vacancy expiring in 1949, and 
the fourth highest for the vacancy 
expiring at the end of the present 
meeting. Ballots were then passed to 
the Assembly for voting. 








f 


1 
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{Subsequently, Messrs. Sumners 
and Jameson were elected to fill the 
terms expiring in 1950, Mr. Calhoun 
to fill the term expiring in 1949, and 
Mr. Guider to fill the term expiring 
in 1948. ] 

The first session of the Assembly 
recessed at 12:20 p.m. 

SECOND SESSION 

®# The second session of the Assembly 
convened at 9:15 p.m. in the Civic 
\uditorium and Mr. Gregory intro- 
duced James F. Byrnes, former 
United States Senator, Associate Jus- 
tice of the Supreme Court, and Sec- 
retary of State, who delivered the 
address published elsewhere in this 
issue. The second session was re- 
cessed at 10:10 p.m. 


THIRD SESSION 

® The third session of the Assembly 
convened on the afternoon ol 
September 8 in the Civic Auditorium. 
Mr. Gregory introduced Charles A. 
Halleck, of Indiana, Majority Leader 
in the House of Representatives, and 
John T. Hackett, of Canada, im- 
mediate past President of the 
Canadian Bar Association, each of 
whom made an address published 
elsewhere in this issue of the 
Jou RNAL, 

Roy A. Bronson, of California, 
presented the report of the Commit- 
tee on Resolutions, of which he is 
Chairman. He reported that nine 
resolutions were offered at the first 
session of the Assembly and that two 
were offered later under provisions 
of the Association’s Constitution. 
The Committee held two public 
hearings—on the afternoon ol Sep- 
tember 6 and the morning of 
September 7. Recommendations of 
the Committee on the resolutions 
offered were reported as follows: 

RrsoLuTION No. 1, presented by 
Hatton W. Sumners, of Texas, and 
later amended by him, was recom- 
mended for adoption as follows: 

WHEREAS, it is reasonable to believe 
that we cannot preserve a system of 
democratic government in this, the 
most highly developed and scientific 
age of all times, making new and in- 
creasingly difficult problems for gov- 
ernment, unless we make an effort to 
understand our system of government; 
the proper distribution of govern- 


mental powers between the federal 

government and the states; and 

Whereas, there should be a proper 
balance of governmental powers and 
we should tend to preserve and de- 
velop the governmental capacity of 
the people and governmental efficien- 
cy of the people; and 

WHEREAS, we should tend to de- 
velop the governmental efficiency of 
the various agencies of government, 
both federal and state; 

Now THEREFORE BE IT RESOLVED, 
That the American Bar Association 
endorses the principle that there 
should not be further extension of the 
federal powers and that there should 
not be an increase in centralized bu- 
reaucracy of the federal government; 
and it is 

FURTHER RESOLVED, There should be 
no further squandering of federal 
funds for unconstitutional purposes 
and that other functions solely within 
the purview of the powers of the states 
should be returned to the states and 
administered by the states: and it is 

FURTHER RESOLVED, That we rededi 
cate ourselves to the principles upon 
which this government was founded 
by our forefathers. 

RESOLUTION No, 2, presented by 
Edwin M. Otterbourg, of New York, 
urged the appointment of a special 
committee of the Association to be 
known as the Committee on National 
Defense. The Resolutions Commit- 
tee refused to approve this resolution 
in view of the fact that the House of 
Delegates had approved a resolution 
of the Board of Governors to estab- 
lish a similar committee. 

RESOLUTION No. 3, also presented 
by Mr. Otterbourg, called for an 
announcement of policy by the 
Association to the effect that lawyers 
who directly or indirectly aid or abet 
the world communist movement are 
unworthy of office and’should not be 
permitted to become or remain 
members of the American Bar As- 
sociation. With minor amendments 
the Committee approved this reso- 
lution. (See 34 A.B.A.J. 899; Octo- 
ber, 1948, for text of the resolution.) 

RESOLUTION No. 4, presented by 
Miss Dorothy Frooks, of New York, 
related to the United Nations, and 
the Committee recommended that it 
be referred to the Committee for 
Peace and Law Through United 
Nations. 

REsoLuTioN No. 5, presented by 
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Max Chopnick, of New York, urged 
the Association to undertake a 
world-wide educational program to 
teach “the truth about democracy”. 
It was recommended that this 
resolution be referred to the Com- 
mittee on the Bill of Rights for 
action. 

RESOLUTION No. 6, presented by 
Robert V. Bolger, of Pennsylvania, 
urged the Association to institute a 
campaign to educate “the people of 
the United States in the principles 
of our constitutional Bill of Rights”. 
This resolution was approved and 
referred to the Committee on Ameri- 
can Citizenship for implementation. 
‘The resolution read: 

WHEREAS, subversive influences 
threaten the safety of our country and 
of its institutions; 

AND WHEREAS, the life of our nation 
depends upon a well informed elec- 
torate, through the operation of our 
freedoms of religion, speech, press and 
ballot; 

\ND WHEREAS, our constitutional Bill 
of Rights and the decisions of our 
courts interpreting its principles, con- 
stitute the standard by which the er- 
ror and sinister purpose of such sub- 
versive influences can be detected and 
exposed; 

AND WHEREAS, the great mass of our 
citizens are unfamiliar with the Bill of 
Rights and the courts’ interpretation 
thereof, thereby creating a threat to 
our freedom; 

BE IT RESOLVED by the convention of 
the American Bar Association, 

(1) That the American Bar Asso- 
ciation undertake the promotion of a 
campaign to educate the people of the 
United States in the principles of our 
constitutional Bill of Rights; 

(2) That the Association call upon 
all of its members and allied organiza- 
tions to participate in such campaign; 
and, 

(3) That this Association’s Com- 
mittee on American Citizenship he, 
and it is hereby authorized to promote 
such campaign, and it is hereby au- 
thorized to take such measures as are 
necessary and proper to effectuate it. 
REsOLuTION No. 7, presented by 

Horace Russell, of Illinois, asked the 
Association to disapprove _ public 
housing financed by the United States 
government and to go on record as 
endorsing private home ownership. 
The Committee recommended refer- 
ence of the resolution to the Section 
of Municipal Law and the Section 


November, 1948 * Vol. 34 1067 


a, 





2% 




























































Proceedings of the Assembly 


of Real Property, Probate and Trust 
Law for consideration and report to 
the House of Delegates. (The partial 
text of this resolution is given in 34 
A.B.A.J. 923; October, 1948.) 

RESOLUTION No. 8, presented by 
Samuel H. Feldstein, of Maryland, 
requested the Association to record 
its endorsement of the doctrine of 
comparative negligence to replace 
that of contributory negligence. It 
was recommended that this resolu- 
tion be referred to the Section of 
Insurance Law. 

RESOLUTION No. 9, presented by 
J. Russell Cades, of 
RESOLUTION No. 11, presented by 
Miss Dorothy D. Tyner and Edward 
V. Davis, of Alaska, asked approval 
by the Association of the admission 
of Hawaii and Alaska as states. The 
Committee refused to act on these 


Hawaii, and 


resolutions since it felt they were 
outside the scope of the objects of 
(Article I of the 
Constitution) , but it did express the 


the Association 


opinion that these territories should 
be admitted to the status of state- 
hood. 


RESOLUTION No. 10, presented by 
J. H. Schlosser, of Wisconsin, de- 
clared the same principle as stated by 
Resolution No. 3, supra, and urged 
further that each member of the 
Association be required each year to 
sign an affidavit stating that he or 
she was not a member of the Com- 
munist Party. The Committee dis- 
approved this resolution on the 
ground that the machinery required 
would be cumbersome and that the 
policy of the Association was sufh- 
ciently declared in the third reso- 
lution. 

There was debate on the Commit- 
tee’s disposition of Resolution No. 7 
and Resolution No. 9. The report 
of the Committee on Resolutions 
was, however, approved and con- 
curred in in each of its recommenda- 
tions by the Assembly. 


Charles M. Lyman, of Connecticut, 
Chairman of the 
Rules and Calendar, 
consideration of the 


Committee on 
moved that 
amendments 
to the Association’s Constitution and 
By-Laws, as published on page 628 
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of the July JouRNAL, be postponed 
until the Annual Meeting. This was 
carried. 

The third session of the Assembly 
then recessed at 4:40 P.M. 


FOURTH SESSION 


® The fourth session of the Assembly 
convened on the afternoon of Sep- 
tember 9 in the Civic Auditorium. 
Mr. Stecher announced the results of 
balloting for assembly delegates to 
the House of Delegates. Those 
elected are reported on page 860 of 
the October JOURNAL. 

Paul B. DeWitt, of New York, 
presented awards to local and state 
bar associations, as reported on page 
955 of the October JOURNAL. 

Mr. Gregory then formally pre- 
sented the 1948 Ross Essay prize 
to Frederic Solomon, of the District 
of Columbia (34 A.B.A.J. 552 and 
559; July, 1948). Mr. Stecher an- 
nounced the subject of the 1949 Ross 
Essay competition as “What Is the 
Proper Place and Function of the 
Lawyer in Society?” (see announce- 
ment on page 1065 of this issue). 

Arthur J. Freund, of Missouri, 
Chairman of the Section of Criminal 
Law, presented awards to cities 
making the most progress during the 
past year in the administration of 
trafhic The 
judges of the contest, as read by Mr. 
Freund, stated that 579 cities partici- 
pated in the contest and that the 
judges found it impossible to make 
one, two or three grand awards. 
Therefore the judges arrived at a 
grouping of six categories and made 


courts. report of the 


the following awards: 

Group I (cities over 500,000) — 
Washington, D. C., and Milwaukee, 
Wisconsin (tie) . 

Group II (cities between 200,000 
and 500,000) —First, Denver, Colo- 
rado; second, Syracuse, New York. 
Honorable mentions to Kansas City, 
Missouri; Portland, Oregon; Akron, 
Ohio; Dallas, Texas; and _ Fort 
Worth, Texas. 

“Group III (cities between 100,000 
and 200,000)—Sacramento, California, 
and Tulsa, Oklahoma (tie) . 

Group IV (cities between 50,000 
and 100,000) —First, Winston-Salem, 


North 
Monica, 


Carolina; second, Santa 


California, and Lansing, 
Michigan (tie). Honorable mention 
to Lincoln, Nebraska. 

Group V (cities between 25,000 
and 50,000) —Plainfield, New Jersey. 
Honorable mentions to Beloit, Wis- 
consin; Greenwich, Connecticut; and 
Jackson, Michigan. 

Group VI (cities less than 25,000) 

-Midland, Michigan. 


Awards to Best Fishermen 
Are Presented 
William G. 
Domestic 


Long, judge of the 
Relations and Juvenile 
branch of the Superior Court in 
Seattle, presented the fishing prizes. 
First prize went to Miss Elizabeth 
Carp, of Texas; second prize to C. 
R. Magnin, Associate Justice of the 
Supreme Court of Minnesota; and a 
consolation prize to David J. Kadyk, 
of Illinois. 

In his statement concerning the 
American Law Institute, Harrison 
Tweed, of New York, President of 
the Institute, reported that the 
Institute is currently engaged in 
bringing the Restatements up-to-date 
and in drafting a commercial code in 
cooperation with the National Con- 
ference of Commissioners on Uni- 
form State Laws. As other projects 
of the Institute Mr. Tweed men- 
Youth 
thority Act (see editorial in 
A.B.A.J. 589; July, 1948) and a 
proposed federal 


tioned the Correction Au- 


9 
vo 


revision of the 
income tax law, to be worked out in 
with the 
Taxation of the Association. The 
Institute’s program for continuing 
legal education was also mentioned. 

Mr. Stecher reported the resolution 
adopted by the House of Delegates 
thanking the local hosts of the 7Ist 
Annual Meeting (text on page 1077) 
and the Assembly concurred in the 


conjunction Section of 


resolution. 
The fourth session then recessed 
at 3:30 P.M. 


FIFTH SESSION 


® The fifth session consisted of the 
annual dinner held at the Civic 
Auditorium. After introducing dis- 
tinguished guests, Mr. 
presented the American Bar Associa- 


Gregory 





6, 








tion Gold Medal for 
I. Vanderbilt, Chief Justice of New 
Jersey (see 34 A.B.A.J. 904; October, 
1948). Leonard W. Brockington, of 


1948 to Arthur 


Canada, made the principal address. 
Mr. Gregory introduced the new 
President, Frank E. 
Washington, 


Holman, of 


who briefly. 


spoke 
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Then, at 11:00 p.m. Mr. Gregory 
declared the 7Ist Annual Meeting 
of the American Bar Association 
adjourned sine die. 


Proceedings of the House of Delegates: 


September 6-9, 


FIRST SESSION 


® The first session of the House of 
Delegates at the 71st Annual Meet- 
ing convened in the Spanish Ball- 
room of the Olympic Hotel, Seattle, 
Washington, at 2 P.M. on September 
6, 1948, with Tappan Gregory, Presi- 
dent of the Association, in the chair. 
After conclusion of the roll call by 
Joseph D. Stecher, Secretary of the 
Association, the chair recognized 
Glenn M. Coulter, of Michigan, for 
the report of the Committee on Cre- 
dentials and Admissions, of which 
he is Chairman. Mr. Coulter affirmed 
the roll call to be a proper list of 
members entitled to sit in the House. 
He then moved that the Judge Advo- 
cates Association be approved as an 
organization entitled to the repre- 
sentation of one delegate in the 
House through affiliation with the 
Association. This organization, he 
said, has a membership of 1258, of 
which 36 per cent are also members 
of the American Bar 
The motion was carried. After ap- 
proval of the record of the last meet- 
ing, President Gregory relinquished 
the gavel to Howard L. Barkdull, 
Chairman of the House. 

Mr. Barkdull made a preliminary 
statement and then called for the 
offering of resolutions for reference 
to the Committee on Draft. There 


Association. 


being none, he next asked Mr. Stech- 


1948 


er to certify as to the nominations 
for officers and members of the Board 
of Governors as made by State Dele- 
gates at the mid-year meeting in 
Chicago on February 28. The nom- 
inations as reported in 34 A.B.A.]. 
290; April, 1948, were read and the 
House elected those nominated by 
Robert R. 
Florida, was the only person placed 
in nomination for election by the 
House to the Committee on Scope 
and Correlation of Work, and he 
was elected 
balloting. 


acclamation. Milam, of 


unanimously without 


Report of the Board of Governors 
Presented by the Secretary 


Mr. Stecher presented the report of 
the Board of Governors. ‘Two meet- 
ings of the Board had been held 
since the mid-year meeting: One at 
Washington, D. C., on May 17-18 
and one at Seattle, Washington, on 
September 3-4. Actions of the Board 
were reported as follows: 

(1) Approved and put into effect 
a pension plan for employees of the 
Association. The plan is incorpo- 
rated in a pension trust agreement 
between the Association and three 
trustees appointed to administer the 
plan. Trustees are James R. Mor- 
ford, of Delaware; Walter M. Bastian, 
of the District of Columbia; and 
Harold L. Reeve, of Illinois. 





(2) Authorized the President of 
the Association to designate repre- 
sentatives in certain areas to confer 
with the Office of Civil Defense Plan- 
ning and to appoint a representative 
to the steering committee of a 
proposed Medico-Legal Association, 
sponsored by the American Medical 
\ssociation. 

(3) Increased the number of mem- 
bers of the Committee on Military 
Justice to seven and authorized the 
President of the Association to ap- 
point, in his discretion, a Committee 
on National Defense. 

(4) Re-elected E. J. Dimock, of 
New York, a member of the Board 
of Editors of the JOURNAL for a five- 
year term to expire in 1953. 

(5) Adopted a resolution propos- 
ing rejection of membership applica- 
tions from present members of the 
National Lawyers Guild. (The text 
of this resolution is given infra in 
connection with debate on it.) 

(6) Adopted a resolution calling 
for the expulsion from membership 
in the Association of proved mem- 
bers of the Communist Party. (For 
text of and action on this resolution, 
see 34 A.B.A.J. 899; October, 1948.) 

(7) Directed that the gift of librar- 
ies to war-devastated European coun- 
tries be made in the name of the 
Association. 

(8) Authorized the President of 
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the Association to appoint a commit- 
tee to review the script and com- 
pleted motion picture concerning the 
American jury system to be produced 
by Eagle Lion Films with the spon- 
sorship of the Association. 

(9) Selected “What Is the Proper 
Place and Function of the Lawye1 
in Society?” as the subject of the 1949 
Ross Essay competition. 

(10) Authorized the President ol 
the Association to designate a repre- 
sentative on the National Committee 
on ‘Traffic Safety, without financial 
obligation to the Association. 

(11) Confirmed and approved the 
selection by President Gregory of 
William F. Riley, of lowa, as a mem- 
ber of the Committee on Public Re- 
lations, to serve until 1953. 

(12) Recommended approval by 
the House of S. 156, a bill to permit 
retired officers of the armed forces 
to act as agents and attorneys in pros- 
ecuting claims against the United 
States. 

(13) Approved the Uniform En- 
forcement of Foreign Judgments Act 
and the Uniform Divorce Recogni- 
tion Act, each as drafted by the 
National Commissioners on Uniform 
State Laws. 


Rejection of Membership Applications 
from NLG Members Considered 


Upon motions from the floor, the re- 
port of the Board was approved with 
the exceptions of (5) and (12) which 
were separated for further discussion 
before action. After an explanation 
of S. 156 by Cody Fowler, of Florida, 
the House approved the action of 
the Board on the bill. 

The resolution in regard to the 
National Lawyers Guild was as 
follows: 

WuerEAs, it has been repeatedly and 
publicly demonstrated that the actual 
objectives and activities of the Na- 
tional Lawyers Guild are in direct 
conflict with many of the basic objects 
and purposes of the American Bar 
Association; 

‘THEREFORE, BE IT RESOLVED, That it 
is the opinion of the Board of Gover- 
nors that membership in the National 
Lawyers Guild by a lawyer proposed 
for membership in the American Bar 
Association at the time of such pro- 
posal or of action thereon, is so in- 
compatible with membership in the 
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(American Bar Association that in such 
cases the proposal for membership 
should be rejected. 

John M. Niehaus, of 


Chairman of the Section of Labor 


Illinois, 


Relations Law, reported that the 
Council of the Section was opposed 
to the resolution on the ground that 
the ‘action of the Board of Gover- 
nors was quite unwise, first because 
many lawyers in the actual labor side 
representing labor unions had _ at 
some time or other joined the Law- 
yers Guild and were currently mem- 
bers... [and that further, such a] 
sole test alone of membership in an- 
other organization was an impossible 
test on application Fe 

John T. Barker, of Missouri, staied 
that he thought the resolution was 
an “improper one”. “IT think we 
should not take groups and vote 
against the man because he belongs 
to that group,” he declared. “Let 
every man stand on his own. If this 
man is not good, put him out. | 
think you will make a great mistake 
to pass this thing.” 


“Dignity’’ of the Association 
Would Be Lowered 


George M. Morris, of the District of 
Columbia, spoke against the resolu- 
tion, pointing out that to give recog- 
nition to the National Lawyers Guild 
by the passage of such a resolution 
would lower the dignity of the Amer- 
ican Bar Association and would con- 
stitute a reversal of Associxtion policy 
to extend membership to all lawyers 
on their individual merit. 

John Kirkland Clark, of New York, 
stated that “membership in an organ- 
ization which was started largely as 
a protest organization seems to me 
utterly insufficient to bar an appli- 
cant from membership who may be a 
lawyer of ability, of honesty, of in- 
tegrity and of good standing at the 
Bar. It seems to me the resolution 
proposed is too broad for us to 
adopt 4 

Defending the resolution, Cody 
Fowler, of Florida, a member of the 
Board of Governors, stressed what he 
regarded as the communist leanings 
of the Guild, and declared: “I do not 
believe we will be wrong in repre- 
senting the lawyers of the United 


States when we Say that no organiza- 
tion that believes in destroying out 
government and our way of life is 
one which we approve, and no man 
who belongs to that has such fine 
standing that he should be elected to 
the American Bar Association.” 


The Resolution Is Returned 
to the Board of Governors 


Floyd E. Thompson, of Illinois, also 
spoke in opposition to the resolution. 
He said that if the resolution were 
passed, the Association, to be consist- 
ent, would have also to expel every 
member who belonged to the Na- 
tional Lawyers Guild. He also stated 
that adoption of the resolution 
would be directly contrary to the 
principle of no guilt by association. 

W. E. Stanley, of Kansas, said that 
nothing had 


been presented to 


the House “in the way of a clear 
statement as to what those objectives 
fof the National Lawyers Guild] 
are’. Willis Smith, of North Caro- 
lina, spoke in the same vein, and 
moved that the matter be re-referred 
to the Board of Governors “‘so that 
they may have a chance to express 
in some preamble form the basis for 
their resolution, and maybe amend 
it so that it may be clearer ...”. This 
motion was carried. 


Treasurer Reports a ‘‘Black”’ 

Year for the Association 

In presenting his report, Walter M. 
Bastian, Treasurer of the Associa- 
tion, said that he was proud to 
report that “we ended last year in 
the black’. In addition, $23,000 (or 
27 per cent) of the previous year’s 
over expenditure was restored to the 
Payment of 
the first year’s premium of $16,000 


general fund surplus. 


for establishment and maintenance 
of the pension plan for Association 
employees was made, and $15,000 
was set aside to cover the cost of re- 
storing the membership list to the 
Innual Reports. Budget 
reached an all-time high of $479,731 
and expenditures an all-time high of 
$456,517. 


income 


Deane C. Davis, of Vermont, Chair- 
man of the Budget Committee, re- 
ported that the expected income for 
the coming year will be $470,000, of 
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which $463,640 has already been ap- 
propriated. No provision is being 


made this year for restoration of 
surplus. 

The report of the Committee on 
\eronautical Law was presented by 
Charles S. Rhyne, of the District of 
Columbia, Chairman of the Commit- 
tee. The only recommendation—that 
an Associate and Advisory Committee 
for the Committee on Aeronautical 
Law be authorized and appointed— 
was approved by the House. 

The House next took up the re- 
port and recommendations of the 
Committee on the Bill of Rights, as 
reported by the Committee Chair- 
man, Robert R. Milam, of Florida. 
The debate and action which ensued 
were reported in the October Jour- 
NAL (page 899). 


Three Recommendations Approved 
as to Admiralty Law 

Approval was given to three recom- 
mendations made by the Committee 
on Admiralty and Maritime Law. 
They were: 

(1) Requesting the State Depart- 
ment to negotiate multilateral treaties, 
conventions or agreements with other 
nations regarding ship mortgages. 

(2) Urging a limitation on liabil- 
ity, to be worked out with other 
countries. 

(3) Amendment of existing law 
permitting limitation of liability pro- 
ceedings to be filed within six months 
after suit is filed rather than six 
months after notice of claim. 

The report of the Committee on 
Commerce recommended a resolu- 
tion calling for legislation limiting 
the applicability of the Federal Em- 
ployers’ Liability Act. L. Duncan 
Lloyd, of Ilinois, Chairman of the 
Committee, reminded that this sub- 
ject had been referred at the mid- 
vear meeting to his Committee and 
to the Committee on Employment 
and Social Security. Inasmuch as the 
latter group had not reported their 
conclusions, Mr. Lloyd moved that 
that 


Committee had reported. This was 


the matter be deferred until 
carried. The House then approved 
a recommendation from Mr. Lloyd’s 
Committee that it be authorized to 
with 
committees appointed to study the 


cooperate any Congressional 


problems raised by the Cement Insti- 
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tute and Morton Salt cases. 
Reporting as Chairman of the 
Ways and Means Committee, W. E. 
Stanley, of Kansas, announced that 
the campaign to obtain sustaining 
members was continuing successfully 
and that during the past year the 
number of such memberships had 
increased by 107—from 1043 to 1150. 
Of the $28,773.40 realized from sus- 
taining membership dues, $14,976.76 
was transferred to the building fund, 
which totalled, as of June 30, 1948, 
$77,928.02. Mr. Stanley stated that 
the Ways and Means Committee was 
unanimously of the opinion that pay- 
ments made to the pension fund for 
Association employees should be con- 
sidered a deferred salary expense and 
should be made a primary charge 
against the income of the Association 
derived from regular dues, and not a 
charge against income received by 
way of sustaining memberships. He 
introduced a resolution to this effect 
and it was passed by the House. 


Report of Committee on Military 
Justice Presented and Approved 


In the absence of its Chairman, Ross 
L. Malone, of New 
sented the report of the Committee 


Mexico, pre- 
on Military Justice. The only resolu- 
tion of the group effected an exten- 
sion of its work to the Air Force and 
Navy, in addition to the Army. This 
was approved. 

A resolution from the Committee 
on Judicial Selection and Tenure, 
calling for the discharge of that Com- 
mittee and of the Committee on Im- 
proving the Administration of Jus- 
tice, was referred to the Committee 
on Scope and Correlation of Work. 

The first session then recessed at 
4:35 P.M. 


SECOND SESSION 


® The second session of the House 
of Delegates convened at 9:30 A.M. 
on September 7. 

As the first order of business the 
House received the report of the 
Committee for Peace and Law 
Through United Nations, presented 
by the Committee Chairman, Wil- 
of New York. 
the recom- 
mendations of this Committee were 


liam L. Ransom, 


Debate and action on 


reported in the October JOURNAL 
(page 881). 

Next the House re-considered its 
action of the previous day in regard 
to a resolution presented by the Com- 
mittee on the Bill of Rights, which 
resulted in the debate and action as 
reported in the October JOURNAL 
(page 899). 


Remedial Action Approved 
as to Marriage and Divorce Laws 


Judge Paul W. Alexander, of Ohio, 
presented the report of the Associa- 
tion’s delegation to the National 
Conference on Family Life. The re- 
medial proposals of this group in the 
field of marriage and divorce laws 
and family which were 
adopted by the House, were reported 
in the October JOURNAL (page 894). 

Chief Justice Robert G. Simmons, 
of Nebraska, presented the report of 
the Section of Judicial Administra- 
tion. Its only resolution, which was 
approved by the House, asked that 
the Section assume the work of the 


courts, 


Committee on Improving the Ad- 
ministration of Justice, and that the 
latter Committee be discharged. 
Dean Albert J. Harno, of Illinois, 
gave the report of the National Com- 
missioners on Uniform State Laws, of 
which he is President. Upon his mo- 
tion the House approved two new 
uniform acts—the Uniform Enforce- 
ment of Foreign Judgments Act and 
the Uniform Divorce Recognition 
Act. Dean Harno announced that 
the Section of Real Property, Pro- 
bate and Trust 
ported on the 


Law had not yet re- 
Uniform Ancillary 
Administration of Estates Act which 
was referred to it at the 1947 An- 
nual Meeting. 


Jurisprudence and Law Reform 
Recommendations Are Approved 
Ihe House next proceeded to con- 
sideration of the report and recom- 
mendations of the Committee on 
and Reform, 
which were presented by the Com- 
Frederick W. 
Brune, of Maryland, who was grant- 


Jurisprudence Law 


mittee Chairman, 
ed permission by the House to pre- 
sent the three recommendations in 
inverse order so as to dispose of those 
that were non-controversial first. The 
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third resolution read: 

RESOLVED, That the American Bar 
Association approves H.R. 1639, 
known as the Jennings bill, as pro- 
posed to be amended by a Sub-com- 
mittee of the Committee on the Judi- 
ciary of the United States Senate (the 
substance of the bill as so amended 
or proposed to be amended being as 
set forth at page 75 of the Advance 
Program) . 

FURTHER RESOLVED, That the Com- 
mittee on Jurisprudence and Law Re 
form be and it is hereby authorized 
and requested to advoc ate the passage 
of said bill (or of any substantially 
equivalent bill) by the present or suc- 
ceeding Congress, and that the appro 
priate committee of the Congress and 
the President of the United States be 
advised of this action of the Associa- 
tion. 

Mr. Brune explained that the 
Jennings bill had been wicely dis- 
cussed and was recently the subject 
of two articles in the JOURNAL (34 
A.B.A.J. 454 and 457; June, 1948). 
The third resolution was adopted 
without debate. 

The Committee’s second resolu- 
tion, dealing with a proposed amend- 
ment to the law relating to disquali- 
fication or removal of federal judges 
because of personal prejudice or 
bias, was explained to the House by 
Walter P. Armstrong, Jr., of Ten- 
nessee, who had prepared a special 
report on the matter for the Com- 
mittee. The resolution was as follows: 


Reso_vep, That the American Bar 
Association approves and recommends 
the adoption of amendments of Sec- 
tion 21 of the Judicial Code (U. S. 
Code, Title 28, Sec. 25) relating to 
the disqualification or removal of fed- 
eral judges on account of personal 
prejudice or bias providing in sub- 
stance: 

1. That the legal sufficiency of an 
affidavit of personal prejudice or bias 
shall be determined by the Senior 
Circuit Judge present in the Circuit 
(instead of by the judge whose im- 
partiality is under attack) ; 

2. That personal prejudice or bias 
against counsel for a party (as well 
as prejudice or bias against a party) 
be a ground for the disqualification 
or removal of a judge; 


3. That an affidavit of personal 
prejudice or bias be required to be 
filed within a reasonable time after 
the discovery of the facts upon which 
it is based (such a requirement being 
substituted for the present require- 
ment that such an affidavit be filed 
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at least ten days before the begin- 

ning of the term, or that good cause 

be shown for failure to file it within 
such time) ; 

t. That personal prejudice or bias 
against a party other than a natural 
person, or against its officers, directors 
or agents, shall be ground for the dis- 
qualification or removal of a judge. 

FURTHER RESOLVED, That the Com- 
mittee on Jurisprudence and Law Re- 
form be and it is hereby authorized 
to request the introduction and to 
advocate the passage of a bill embody- 
ing the foregoing amendments, such 
bill to be substantially in the form 
submitted to the House of Delegates 
by said committee at this meeting. 

This resolution was also adopted by 
the House without debate. 

Mr. Stecher reported that the 
Board of Governors concurred with 
four dissenting members of the Com- 
mittee on Jurisprudence and Law 
Reform in opposing the first resolu- 
tion of that Committee. In view of 
the controversial nature of that 
resolution and the lateness of the 
hour, it was moved and carried that 
consideration of it be deferred until 
the following day. The House then 
recessed at 12:05 p.m. 


THIRD SESSION 


® The third session convened at 9:50 
A.M. on September 8 and proceeded 
with consideration of the report and 
recommendations of the Committee 
on Jurisprudence and Law Reform. 
The of the 
Mr. Brune, presented the first rec- 


Chairman Committee, 
ommendation, as follows: 

REsoLvep, That the American Bar 
Association approves and recommends 
the adoption of an amendment to the 
Constitution of the United States pro- 
viding in substance that the Supreme 
Court shall have appellate jurisdiction 
in all cases arising under the Constitu- 
tion of the United States, both as to 
law and fact, with such exceptions and 
under such regulations as it shall make. 

FURTHER RESOLVED, That the Com- 
mittee on Jurisprudence and Law 
Reform be and it is hereby authorized 
to advocate on behalf of this Associa- 
tion the adoption of such an amend- 
ment to the Constitution of the 
United States by appropriate action 
on the part of the Congress and of the 

several states either as a 
amendment or as a part of an amend- 
ment which may include, in addition 
to provisions substantially as set forth 
above, other provisions pertaining to 


separa te 








the Supreme Court of the United 
States which may be contained in any 
other proposed amendment or amend- 
ments to the Constitution which may 
be approved by the Association; and 
in the formulation and support of any 
such amendment or amendments, the 
said Committee is authorized to co- 
operate with the officers of the 
Association, the Committee on the 
Judiciary and any other agencies of 
the Association. 
Four members of the 
dissented from this recommendation 
and one of the dissenters, Frank W. 
Grinnell, of Massachusetts, had dis- 
tributed to the House membership 
a pamphlet stating his grounds of 


Committee 


opposition. 

Mr. Brune reminded the 
that the subject matter of the recom- 
mendation had been referred to his 
Committee after the 
matter had led to a report by the 
Committee on Federal»sCourts of the 
Association of the Bar of New York 
City (34 A.B.A.J. 1; January, 1948) , 
and stated that “the primary purpose 
of this proposed amendment . . . is 
to make certain and secure the juris- 
diction of the Supreme Court to 
adjudicate case involving a 
question arising under the Constitu- 
tion of the United States by protect- 
ing such jurisdiction from being 
curtailed or defeated by any possible 


House 


discussion of 


any 


legislative action”. In advocacy of 
the recommendation, Mr. Brune 
pointed out that the jurisdiction now 
possessed by the Supreme Court is 
subject to legislative curtailment by 
the Congress, and that such action 
was taken by the Congress and up- 
held in 1869 in Ex parte McCardle, 
7 Wall. 506. The “court-packing” 
plan of 1937 was also mentioned as 
an example. The majority of the 
Committee argued that the Congres- 
sional power to make exceptions and 
regulations as to the jurisdiction of 
the Court could be used again and 
that a constitutional amendment in 
the nature of that recommended was 
needed to protect the Court from 
such encroachments. It was further 
argued that the present—a time when 
the Court is not under attack— 
would be the most propitious to pro- 
pose such an amendment. 

John G. Buchanan, of Pennsyl- 











vania, Chairman of the Committee 
on the Judiciary, spoke in favor of 


the recommendation and stated that 
it was Closely related to a recom- 
mendation from his own Committee, 
which he would present in case the 
House approved the recommenda- 
tion of the Committee on Juris- 
prudence and Law Reform. 


No Constitutional Tampering 

Point of Dissenters 

Representing the dissenting minority 
in the Committee, Mr. Grinnell 
declared that the proposed amend- 
ment “would invite attack as a move- 
ment on behalf of the Bar to have 
some more judicial supremacy in 
addition to what a great many people 
think there is too much of now’. He 
said that such a proposal would 
weaken the doctrine of constitutional 
law “all over the country”. The 
essence of the minority argument, 
besides criticizing some forms of 
language suggested for the amend- 
ment, was that the proposal would ex- 
tend the jurisdiction of the Supreme 
Court “beyond anything in the 
nature of jurisdiction which has 
been given it since 1789”. The 
McCardle case was viewed as an 
insufficient “it-might-happen-again” 
reason for proposing the amendment. 
“I believe that the provision as it 
has stood 
sighted judgment in support of what 
we are frequently told is the demo- 


shows more long- 


cratic process .. . in providing for a 
Court whose judgments, whose func- 
tions, should depend in the long run 
on the public confidence, with the 
Congress as one of the possible in- 
struments or avenues of public 
expression,” Mr. Grinnell said. Mr. 
Grinnell pointed out that the dis- 
senters’ objections had nothing to do 
with the proposal of the Committee 
on the Judiciary to limit the number 
of members of the Supreme Court 


by constitutional amendment. 


The Debate Continues and 
Recommendation Is Defeated 

Jay P. Taggart, of Ohio, stating that 
he was a recent “convert” to the 
views of the majority in the Commit- 
tee, favored the recommendation and 
said that if the judiciary article of 
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the Constitution were being re- 
Committee’s 
recommendation would doubtless be 
incorporated into it. 

John J. Carmody, of the District 
of Columbia and a member of the 


written today the 


Committee on the Judiciary, op- 
posed the recommendation, saying: 
“I would much prefer to have the 
people’s rights ultimately determined 
by the people’s representatives, duly 
elected to Congress, rather than by 
nine men who are appointed for life, 
and from whom there can be no 
appeal.” 

William G. McLaren, of Washing- 
ton, said that he opposed the 
proposal “first, because I do not 
believe the dangers that are being 
talked about are sufficiently disturb- 
ing to warrant meddling with the 
necessary process of the constitu- 
tional amendment, and secondly, . . . 
because the amendment, if adopted, 
will not abolish the danger”. He 
then pointed out that, under the 
amendment, the Court itself could 
take the same action which the 
amendment is designed to prevent 
the Congress from taking. 

The question was moved, and 
after debate was closed by Mr. Brune, 
the recommendation was defeated on 
a voice vote. On motion of W. E. 
Stanley, of Kansas, the matter was 
re-referred to the Committee for 
further report. 


Committee Reports on Nominations 
for United States Judgeships 


Mr. Buchanan, in making the re- 
port of the Committee on the 
Judiciary, outlined the following in 
regard to judicial appointments: 

SUPREME CouRT OF THE TERRITORY 
or Hawau—Albert M. Cristy, a circuit 
judge in Hawaii, was nominated, 
failed of confirmation, and declined a 
recess appointment. He was recom- 
mended for confirmation by the 
Committee. 

WESTERN District OF NorTH CArRo- 
LINA—Wilson Warlick, of the Supreme 
Court of North Carolina, was nomi- 
nated, failed of conarmation, and 
declined a recess appointment. He 
was recommended for confirmation 
by the Committee. 


EASTERN AND WESTERN, DISTRICTS OF 
Missouri—Judge Roy W. Harper is 
sitting as district judge under a recess 


appointment. He had been recom- 
mended for confirmation by the Com- 
mittee. 

SOUTHERN District oF NEw YorK— 
Samuel H. Kaufman was nominated, 
his confirmation was opposed by the 
Committee, and the appointment was 
not confirmed. He accepted a recess 
appointment under which he is now 
serving. 

District CouRT FOR THE DIsTRICT 
or CoLumMBIA—Edward A. Tamm, the 
confirmation of whose nomination was 
opposed by the Committee, is now 
serving under a recess appointment. 
Mr. Buchanan stated that there 

are in addition three vacancies in 
United States courts for which nomi- 
nations have not been made. One 
is a long-existing vacancy in the 
Northern District of California, in 
which the Committee has made a 
recommendation to the Attorney 
General. Another is the District of 
Montana, where six lawyers have 
been recommended as suitable for 
nomination. The third is a recent 
vacancy on the Court of Appeals for 
the Ninth Circuit, caused by the 
death of the Chief Judge, Francis A. 
Garrecht. No suggestions for the 
filling of this vacancy have been sub- 
mitted by the Committee. 


Resolution Relating to the 
Supreme Court Proposed 


Mr. Buchanan then presented the 
following resolution, which would 
change somewhat in language that 
adopted by the House at the 1948 
mid-year meeting (34 A.B.A.J. 342; 
April, 1948) : 

RESOLVED, That it is the sense of the 
American Bar Association that the 
Congress should propose and the legis- 
latures of the states should ratify an 
amendment or amendments to the 
Constitution of the United States of 
America substantially as follows: 

“Section 1. The Supreme Court 
shall be composed of the Chief Justice 
of the United States and eight As- 
sociate Justices in regular active 
service. 

“Section 2. The Chief Justice of the 
United States and each Associate 
Justice of the Supreme Court shall 
cease to be a member of that court 
when he shall have attained the age 
of seventy-five years.” 

Loyd Wright, of California, stated 
that he and A. W. Trice, of Okla- 
homa, both members of the Commit- 
tee, were opposed to the foregoing 
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resolution inasmuch as they favored 
an addition to the amendment 
which would prescribe qualifications 
for justices appointed to the Supreme 
Court. For this reason he said that 
the minority opposed “piecemeal 
consideration” of the matter and 
that it would present a minority re- 
port at the mid-year meeting out- 
lining the qualifications which it felt 
the House should consider. 

On a rising vote, the resolution 
was defeated, 52 to 43. 

T. Julian Skinner, Jr., of Alabama, 
Chairman of the Junior Bar Con- 
ference, presented its report. Action 
taken on the recommendations of the 
Conference is reported in part in 
“Our Younger Lawyers” in this issue. 


Committee on Scope and Correlation 
of Work Makes Its Report 

Howard L. Barkdull, of Ohio, 
Chairman of the House of Delegates 
and also Chairman of the Committee 
on Scope and Correlation of Work, 
presented the report of the latter 
group. During its first six months of 
existence, he said, the Committee has 
made progress in formulating the 
lines along which it will operate. 
Presently the Committee is consider- 
ing how the funds received by the 
Association under the Cromwell 
(34 A.B.A.J. 780; September, 1948) 
and Morris wills will be applied. In 
conjunction with the Committee on 
Rules and Calendar, Mr. Barkdull 
explained that his Committee is 
studying realignments in jurisdiction 
of the Association’s various Commit- 
tees and Sections. A report on this 
will be made at the mid-year meet- 
ing, he indicated. 

Charles M. Lyman, of Connecticut, 
withdrew from consideration at this 
meeting the extensive amendments 
to the Constitution and By-Laws, as 
printed on page 628 of the July 
JOURNAL. They will be proposed, he 
explained, at the mid-year meeting, 
after consultation with the Commit- 
tee on Scope and Correlation of 
Work. 

Resolutions as to International 
Law Are Adopted 


Several resolutions presented by 
Frederic M. Miller, of Iowa, Chair- 
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man of the Section of International 
and Comparative Law, were ap- 
proved by the House; one was not 
presented at this meeting by the 
Chairman because he termed it 
“controversial”, and said he would 
offer it at the mid-year meeting. The 
first recommendation dealt with 
amendments to the by-laws of the 
Section. The others were: 

Reso.vep, That the American Bat 
\ssociation afhrms: 

(1) Its endorsement and support ol 
the establishment of a center for the 
collection, coordination, editing, trans- 
lation, publication and dissemination 
of bibliographical information con- 
cerning Latin American law, juris 
prudence and publications of interest 
to the legal profession; 

(2) Its request to the Committee 
on Latin American Law of the Section 
of International and Comparative Law 
of the American Bar Association to 
work with the Inter-American Bar 
\ssociation, the Pan American Union 
and other interested associations and 
agencies for the establishment and 
financing of such a center; and 

(3) Its recommendation that the 
center be established under the direc- 
tion of the Library of Congress and 
that the Congress of the United States 
of America be further urged to 
appropriate such funds as, together 
with funds furnished by other coun- 
tries of this hemisphere and/or by 
private subscription and donations 
shall be required for the establishment 
and maintenance of such a center. 


Rrsotvep, That the American Bar 
\ssociation recommends that appro- 
priate action be taken by the Depart- 
ment of State of the United States, 
with a view to publishing as soon as 
practicable additional volumes of 
Treaties, Conventions, International 
Acts, Protocols, and Agreements be 
tween the United States and Othe) 
Powers, so that the four volumes 
already published under this title will 
be brought up to date and thereby 
make available in organized and 
accessible form the texts of treaties 
and other international obligations to 
which the United States is a party. 


ReEsoLveD, That the American Bat 
Association, with a view to extending 
the rule of law in the international 
community directly to individuals, ad- 
vocates the intensive development and 
widespread use of commercial arbitra- 
tion for the direct settlement of .dis- 
putes between individuals of diverse 
nationalities and between individuals 


and foreign states in matters involving 
international commerce, transport and 
communications, 

RESOLVED FURTHER, That the Ameri- 
can Bar Association recommends that 
the appropriate agencies of the United 
Nations, the Organization of American 
States, and the government of the 
United States, with the cooperation 
of interested private organizations, 
take all practicable measures to stimu- 
late the development of effective 
international commercial arbitration 
between individuals of diverse nation- 
alities and individuals and_ foreign 
states, with a view to evolving, on the 
basis of such experience, the establish- 
ment of permanent international 
commercial tribunals with direct juris- 
diction over individuals. , 


Reso_vep, That the American Bar 
\ssociation recommend that the Con- 
gress of the United States appropriate 
adequate funds to give effect to the 
exchange of students and_ teachers, 
especially in the field of law, as 
authorized by the Buenos Aires Con- 
vention, the Smith-Munett Act and the 
Fulbright Act. 

The third session then recessed at 
12:15 P.M. 


FOURTH SESSION 


® The fourth session of the House 
convened at 9:30 A.M. on September 
9. As the first order of business the 
House heard the report of the Section 
of Corporation, Banking and Mer- 
cantile Law, presented by the Chair- 
man of the Section, Benjamin Wham, 
of Illinois. Mr. Wham first moved 
the adoption of the Section’s eighth 
resolution, which was approved and 
read as follows: 

ReEso.tveD, That the Section of Cor- 
poration, Banking and Mercantile 
Law of the American Bar Association 
be authorized, in conjunction with 
the standing Committee on Commerce, 
to cooperate with the Capehart and 
other Congressional committees ap- 
pointed to study the problems raised 
by the Robinson-Patman multiple 
basing point decisions of the United 
States Supreme Court and report 
either jointly or separately to the 
House of Delegates. 

The Section then presented its res- 
olutions in order, but Mr. Wham 
announced that the first, disapprov- 
ing S. 1812 and H.R. 4595 to set up 
a Department of Transportation ad- 
ministered by a cabinet officer, was 
being withdrawn. Resolution No, 2, 
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disapproving H.R. 3871, which 
would deprive the Federal Trade 
Commission of its power to hear 
and decide cases and place such 
functions in the United States dis- 
trict courts, was also withdrawn after 
debate within the Section. Resolu- 
tion No. 3 disapproved H.R. 6012 
(now H.R. 6657), which provides 
that a plan of reorganization of a 
railroad shall not affect state regula- 
tions relating to service, operations 
or rates. On motion of William W. 
Evans, of New Jersey, consideration 
of this was deferred until the mid- 
year meeting, with reference in the 
meantime also to the Section of Mu- 
nicipal Law. 

The Section’s fourth and fifth res- 
olutions were approved as follows: 

RESOLVED, That the American Bar 
Association approves H. R. 5693 in 
substance, with the exception of Sec- 
13. thereof. 

REsOLvEeD, That the American Bar 
Association disapproves H. R. 5834 
providing for national recordation of 
the assignment of accounts receivable. 
Resolution No. 6 dealt with the 

Section’s plan to alleviate federal in- 
come tax inequities as to partners 
and sole proprietors, which problem 
had been referred jointly to the Sec- 
tion and to the Section of Taxation. 
Mr. Wham reported that the latter 
group had not as yet reached agree- 
ment on an amendment to the In- 
ternal Revenue Code and that he 
was therefore withdrawing his Sec- 
tion’s resolution. 

The House then approved the 
final two resolutions of the Section 
of Corporation, Banking and Mer- 
cantile Law. Resolution No. 7 was as 
follows: 

Wuereas, Chapter 75 of the Nation- 
al Bankrupcy Act, although enacted 
as a temporary measure for the relief 
of farmer debtors, has been extended 
by the Congress from time to time 
since its original enactment in 1933; 
and 

Wuereas, The Section of Corpora- 
tion, Banking and Mercantile Law 
of the American Bar Association and 
the National Bankruptcy Conference 
have made a careful study of H. R. 
2451, introduced in the House of 
Representatives by Chauncey Reed, of 
Illinois, Chairman of the Bankruptcy 
Subcommittee of the House Commit- 

tee on the Judiciary, and has recom- 





mended approval of said bill by the 
American Bar Association to the end 
that permanent legislation for the 
relief of farmers may be enacted in 
the place of the temporary measure 
shortly to expire; 

‘THEREFORE BE IT RESOLVED by the 
American Bar Association that the 
provisions of H. R. 2451 be and the 
same hereby are approved in substance. 

Resolution No. 9, as adopicd, read: 

ReEsoL_vep, That the American Bar 
Association recommend to the Senate 
of the United States that ic give its 
advice and consent to the ratification 
of the Economic Agreement of Bogota 
with the following reservations and 
conditions: 

1. That the United States will not 
be bound by Articles 3, 30, and 31, 
and subparagraphs (f) and (g) of 
Article 32, as set forth in reservations 
of the American delegation. 

2. That the United States will not 
be bound by Article 8. This reserva- 
tion might well be accompanied by a 
statement that while the United States 
generally is in accord with the ob 
jectives of this provision, it cannot 
consider itself bound by the text of 
the article because of its vague and 
general terms and the difficulty in 
determining with sufficient clarity the 
specific acts that would be proscribed 
by this provision. 

3. That the United States does not 
accept the reservations to Article 22 
by Mexico and Guatemala, to Article 
24 by Ecuador and Mexico, to Article 
25 by Ecuador, Mexico, Argentina, 
Uruguay, Guatamala, Venezuela and 
Honduras, and the general reserva- 
tions to Chapter IV by Uruguay and 
Venezuela. 


House Debates Resolution Dealing 
with International Crimes 


Frederic M. Miller, of Iowa, Chair- 
man of the Section of International 
and Comparative Law, presented an 
additional resolution which he re- 
ported had been unanimously ap- 
proved by his Section and had been 
approved also by representatives of 
the Section of Criminal Law. He 
then moved this resolution: 

RESOLVED, |. That the effective ad- 
ministration of international law re- 
quires individual responsibility for its 
violation with competent 
compulsory jurisdiction for trial of 
such offenders and adequate enforce- 
ment of its decisions. 

2. That the American Bar Associa- 
tion recommends to the United Na- 
tions that it take appropriate action to 
establish sufficient tribunals and en 


courts of 
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forcement procedure, including neces- 

sary police forces, to effectuate the 

above principles. 

3. That the American Bar Associa- 
tion respectfully tenders its assistance 
in formulating provisions appropriate 
to the above ends. 

Considerable debate on the reso- 
lution, with John T. Barker, of 
Missouri, and Carl B. Rix, of Wis- 
consin, questioning Judge Miller as 
to the meaning of the resolution, 
ensued. Robert G. Storey, of Texas, 
took the floor in support of the 
resolution. Mr. Rix declared that it 
would be inconsistent for the Asso- 
ciation to support the principle of 
individual responsibility in regard 
to “international criminal law” and 
at the same time to fight such a 
principle in regard to the Declara- 
tion and Covenant on Human 
Rights. On motion of Mr. Rix, 
action on the resolution was de- 
ferred, by a vote of 49 to 32, until 
the mid-year meeting. 


Section of Labor Relations 
Law Makes Its Report 


Mr. Stecher announced the results 
of balloting for delegates to the 
House of Delegates from the Assem- 
bly. The results are reported on page 
860 of the October JouRNAL. 

John M. Niehaus, of Illinois, made 
a progress report for the Section of 
Labor Relations Law of which he is 
Chairman. He noted a sharp increase 
in the membership of the Section 
and stated that the Section hoped to 
have soon some basic recommenda- 
tions as to labor law. ; 

Joseph A. McClain, Jr., of Mis- 
souri, presented the report of the 
Section of Legal Education and Ad- 
missions to the Bar, and offered 
the following resolution which was 
approved: 

Wuereas, The Warren G. Harding 
School of Law of Ohio Northern 
University has made application for 
provisional approval, and is in com- 
pliance with the standards of the 
American Bar Association for legal 
education; 

BE IT THEREFORE RESOLVED, That 
the House of Delegates grants pro- 
visional approval to the school; and 

BE IT FURTHER RESOLVED, That an 
inspection of the school be made each 
academic year until full approval is 
granted. 
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Section of Taxation Offers 

Fifteen Resolutions 

William A. Sutherland, of the Dis- 
trict of Columbia, presented the re- 
port and recommendations of the 
Section of Taxation, of which he is 
The Section offered fif- 
teen resolutions, the first fourteen of 


Chairman. 


which were approved by the House 
in short order and will be discussed 
in “Tax Notes” in this and next 
month’s issues of the JOURNAL. 

The Section’s Resolution No. 15 
H.R. 7154 
which wouid transfer the sections 
of the Internal Revenue Code deal- 
ing with the Tax Court of the 
United States to the Judicial Code. 
Mr. Sutherland explained that for 
more than twenty-two years the group 


proposed approval of 


now known as the Tax Court of the 
United States (formerly the Board 
of Tax Appeals) had been function- 
ing as a judicial tribunal, although 
still termed an administrative agency 
of the executive branch. The pro- 
posed shifting of the sections of the 
statute dealing with the Court, Mr. 
Sutherland said, would definitely 
establish it as a court. 

After Mr. Sutherland had read his 
Section’s resolution, John D. Ran- 
dall, of Iowa, Chairman of the Com- 
mittee on Unauthorized Practice of 
the Law, proposed the following sub- 
stitute resolution, which was accepted 
by Mr. Sutherland: 

REsoLvED, That the American Bar 
Association recommends to the Con- 
gress that H.R. 7154, introduced in 
the House of Representatives by Rep- 
resentative Reed, of Illinois, on Au- 
gust 7, 1948, be enacted into law, except 
that the provision of Section 2560 of 
Chapter 167, entitled, “Counsel for 
Commissioner of Internal Revenue 
and Taxpayer’, on page 14, lines 3 
to 8, inclusive, thereof, of said bill, 
be deleted; and 

BE IT FURTHER RESOLVED, That the 
officers and Council of the Section of 
Taxation are directed to urge upon 
the proper committee of the Congress 
the enactment of the provisions of 
H.R. 7154 as hereinabove recom- 
mended, relating to the Tax Court of 
the United States, or their equivalent 
in purpose and effect. 

The provision referred to in the 
above resolution reads: “All persons 
who prior to September 1, 1949, were 
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admitted to practice before the tri- 
bunal which has been known succes- 
sively as the United States Board of 
Tax Appeals and the Tax Court of 
the United States, shall be recog- 
nized by the Tax Court as entitled, 
so long as they behave themselves 
well, to represent petitioners before 
that Court.” Mr. Randall explained 
that there was objection to this pro- 
vision on two grounds: First, that it 
constituted a restriction on the right 
of a federal judicial court to make its 
own rules as to practice, and second, 
it would be a legislative recognition 
of the right of laymen to practice law 
because of specialties. 

The House then approved the res- 
olution as set out above. 

Mr. Randall gave a short report 
for the Committee on Unauthorized 
Practice of the Law. 


Progress of the Survey 
ls Reported 


Judge Orie L. Phillips, Chief Judge 
of the United States Court of Ap- 
peals for the Tenth Circuit and 
Chairman of the Council of the Sur- 
vey of the Legal Profession, made a 
progress report for the Survey. Pri- 
marily he outlined the activities re- 
ported in 34 A.B.A.J. 771; Septem- 
ber, 1948. 

Then the House received reports 
from the Committee on Professional 
Ethics and Grievances, presented by 
Frederic M. Miller, of Iowa; from 
the Committee on Public Relations, 
presented by its Chairman, George 
M. Morris, of the District of Colum- 
bia; and from the Committee on 
Legal Aspects of National Security, 
presented by James G. Holland, of 
New York, Vice Chairman of the 
Committee. 

Approval was given to the follow- 
ing resolution offered by the Com- 
mittee on the Rights of the Mentally 
Ill: 

RESOLVED, That the resolution of 
September 11, 1944, creating the spe- 
cial Committee on the Rights of the 
Mentally Il] and directing the Com- 
mittee to draft proposed laws for 
submission to the National Conference 
of Commissioners on Uniform State 
Laws be hereby rescinded: and 

RFsoLveD, That the Committee be 


continued as a special committee of 
the Association to formulate a set of 
minimum standards for legal proce- 
dures involving the commitment, 
release, examination, supervision and 
public records of the cases of those 
persons who are mentally ill; and 

REsoLveD, That the Committee be 
authorized, after approval of these 
standards by the House of Delegates, 
to represent the Association in the 
several states and territories in an 
effort to secure appropriate amend- 
ment of existing laws to insure the 
protection of the civil rights of the 
mentally ill in conformity with those 
standards. 


House Acts on Resolutions 
Approved by the Assembly 


Mr. Stecher reported that eleven res- 
olutions were presented to the Com- 
mittee on Resolutions in the Assem- 
bly. Of these, four were not adopted, 
four were referred to Sections or 
Committees, and three were ap- 
proved by the Committee on Resolu- 
tions. The Assembly concurred with 
the Committee in this disposition. 
Mr. Stecher explained that the reso- 
lutions referred were: a resolution 
offered by Miss Dorothy Frooks, of 
New York, relating to the United 
Nations, referred to the Committee 
on Peace and Law Through United 
Nations; a resolution offered by Max 
Chopnick, of New York, relating to 
measures to combat communism, re- 
ferred to the Committee on the Bill 
of Rights; a resolution offered by 
Horace Russell, of Illinois, relating 
to public housing, referred to the 
Section of Municipal Law and the 
Section of Real Property, Probate 
and Trust Law; and a resolution of- 
fered by Samuel H. Feldstein, of 
Maryland, relating to the doctrines 
of contributory negligence and com- 
parative negligence, referred to the 
Section of Insurance Law. 

On motion of Mr. Stecher, after a 
reading of the resolutions, the House 
then approved the three resolutions 
which had been approved by the 
Committee on Resolutions and the 
Assembly. These three had been of- 
fered by Hatton W. Sumners, of 
Texas; Edwin M. Otterbourg, of 
New York; and Robert V. Bolger, of 
Pennsylvania. The texts of these res- 
olutions are given in the proceedings 
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of the Assembly, elsewhere in this 
issue. 
House Thanks Seattle Hosts 
for a Glorious Welcome 
Next the House heard reports of the 
Committee on State Legislation, pre- 
sented by the Chairman, William W. 
Evans, of New Jersey; the Committee 
on Assistance to Lawyers in Devas- 
tated Countries, presented by the 
Chairman, Jacob M. Lashly, of Mis- 
souri; and the Committee on Draft, 
presented by the Chairman, Osmer 
C. Fitts, of Vermont, who offered 
the following resolution which was 
adopted by the House with applause: 
WuereEas, The members and guests 
of the American Bar Association in 
Annual Meeting assembled at Seattle 
have been so frequently and constant- 
ly cognizant of the open-handed and 
generous hospitality of our host bar 


associations and their members and 


Agreements with Russia 


(Continued from page 981) 


These violations have constituted the 
basis of the stream of protests sent 
to Moscow by the Western Powers. 
If the agreements were such conces- 
sions or gifts by Churchill and Roose- 
velt to the Soviets, it is rather pe- 
culiar that the Soviets had to violate 
them. 

It is true that prior to the Yalta 
conference, the Soviet Union had in- 
dicated its intention to enter the war 
against Japan, but it had not dis- 
closed what it would expect or de- 
mand at the Peace Conference. The 
Yalta conference occurred only six 
the Germans had 
launched the Battle of the Bulge. We 
had not yet crossed the Rhine. No 


weeks after 


one knew how long the European 
war would last or what toll in casual- 
ties it would exact. It was not yet 
known whether atomic bomb 
could be produced. Our Marines 
had not yet landed on Iwo Jima. 


Our military leaders were preparing 


an 


for an invasion of Japan in Novem- 
ber of 1945. It was their opinion, 
on which statesmen had to rely, that 
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families; and 


WHEREAS, The programs of edu- 
cation, entertainment, sight-seeing, 
transportation and gifts have been so 
complete and outstanding in the 
thoroughness of every detail as well 
as in scope; 

Now THEREFORE BE IT RESOLVED, 
That the members and guests of the 
American Bar Association hereby col- 
lectively and individually express their 
appreciation and gratitude to our host 
bar their members 
families. 


associations, and 

The House approved a recommen- 
dation of the Committee on Profes- 
sional Services that it be discharged. 
Then the report of the Committee 
on Legal Service to the Armed Forces 
was presented by Richard Bentley, 
of Illinois, the Committee Chairman; 
of the Committee on the Proposed 
Resolution Regarding the Tidelands 
Case by James L. Shepherd, Jr., of 


in such an invasion we would suffer 
one million casualties. 


Timing the Russian Entry 

Was a Military Problem 

Our military advisers did not discuss 
getting the Soviets in the war. They 
knew the Soviets would enter and 
the only question was when they 
would enter. We were not interested 
in the Soviets entering after the date 
We 
them to enter in time to share the 


set for our invasion. wanted 
losses certain to result from our in- 
vasion, 

Had an invasion of Japan been 
necessary and had the war with Ja- 
pan continued for six months, it is 
that 


would have been in practical posses- 


probable the Soviet Union 
sion of virtually all the territory ac- 
corded to it under the Yalta agree- 
ment. Had those military contingen- 
cies occurred and had there been no 
agreement, it is almost certain that 
the Soviet Union would have claimed 
greater rights than those promised 
her. 


Just suppose Churchill and Roose- 
velt had announced at Yalta, while 
the Red Army was advancing on 


Texas, the Chairman; of the Com- 
mittee on the Court of Claims by 
Robert C. Watson, of the District 
of Columbia, the Chairman; of the 
Committee on Employment and So- 
cial Security by William Logan Mar- 
tin, of Alabama, the Chairman; and 
of the Committee on Legal Aid Work 
by Harrison Tweed, of New York, 
the Chairman. The reports were re- 
ceived and filed. 


Mr. Barkdull relinquished the 
gavel to President Gregory, who 
called the newly-elected officers and 
members of the Board of Governors 
to the platform. After short remarks 
by the new President, Frank E. Hol- 
man, of Washington, and the new 
Chairman of the House of Delegates, 
James R. Morford, of Delaware, 
President Gregory at 12:20 p.m. de- 
clared the House adjourned sine die. 


Berlin, that they were opposed to the 
Soviets entering the war; that we 
would suffer a 
casualties rather than let the Soviets 
recover one foot of territory from 
Japan or let China transfer a foot of 
territory to the Soviets. What would 
have been the response of Americans 
—especially the fathers and mothers 
of America? 


willingly million 


MacArthur Agreement Regarded 

as of Vital Importance 

Had the Soviets entered the war with- 
out an agreement that MacArthur 
should be Supreme 
would we not have had in Japan 
some of the problems we have had 


Commander, 


in Europe? When the Japanese fi- 
nally surrendered, our military ad- 
visers were seriously troubled by the 
problem of disarming the Japanese 
and they suggested the territories 
within which the respective allies 
should receive the surrender of-the 
Japanese. This military decision left 
the Soviet troops in temporary oc- 
cupation of Manchuria and part of 
Korea. They withdrew from Man- 
churia but they are still in Korea. 
Churchill and Roosevelt had to re- 
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Agreements with Russia 





ly on their military advisers. Those 
advisers based 
tions on existing conditions and on 
their foresight. ‘Today the critics 
base their criticisms on their hind- 
sight. A realistic conclusion is that 
the war agreements gave the Soviet 


their recommenda- 


Union very little that they were not 
in a position to take without agree- 
ment. Today Soviet control does not 
extend beyond the lines its armies 
occupied except one area in Europe 
where our army had to withdraw to 
the line of the territory we had pre- 
viously agreed upon as our zone. And 
as a result of the Teheran agreement, 
they were forced to withdraw their 
army from Iran. 

The war agreements also helped to 
make possible the establishment of 
the United Nations. It has been sub- 
jected to severe tests. I admit its 
prestige has been somewhat im- 
paired; but I firmly believe if it is 
given a chance to live and grow, it 
will yet prove to be one of the great- 
est achievements in human history. 


There Is Hope for One World 
Despite Russian Attitude 


There are those who say that be- 
cause of the Soviet attitude, it has 
now become obvious that we cannot 
build one world and that we must 


(Continued from page 986) 

in the present Covenant, is not now 
a matter for consideration, but an 
examination of Article 2 makes one 
wonder whether, if ratified by the 
United States, we may not be com- 
mitting ourselves, morally if not 
legally, to the creation of some such 
court, for it is provided in sub-para- 
graphs (c) and (d) that “Any person 
whose rights or freedoms are violated 
shall have an effective remedy, not- 
withstanding that the violation has 
been committed by persons acting in 
an official capacity”, and that “such 
remedies shall be enforceable by a 
judiciary whose independence is 
Even without this direct 
reference and commitment regarding 


secured”’, 
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have two worlds. For this pessimistic 
view I must confess there is some 


justification. But I do not abandon 
hope. Whether we, or the Soviet 
Union, like it or not, we live in one 
interdependent world. Neither of us 
can isolate ourselves from that in- 
terdependence without harming our- 
selves. But this world has always 
been a house with many mansions. 
Nations like individuals need not 
sever all relationships and become 
enemies because they are unable to 
cooperate in all things. 

The Soviet Union refused to join 
in the Marshall Plan. Yet trade be- 
tween the Soviet Union and the na- 
tions participating in that plan will 
not only help to make the plan suc- 
ceed but will be of great economic 
benefit to the Soviet Union. It is 
also in the interest of both ourselves 
and the Soviet Union that we renew 
our efforts to agree upon a German 
treaty. Germany should not become 
a pawn or a partner in a struggle fon 
power between the East and West. 
It is very much in our interest and 
in the Soviet interest that Germany, 
while free to develop her peace-time 
industries, should be demilitarized 
and kept demilitarized for at least 
a generation. 


a new independent judiciary for en- 
forcement, there would be consider- 
able danger in this country first 
adopting the Covenant and then 
waiting to see how the other nations 
proposed to have it implemented for 
enforcement. Sub-paragraph (e) im- 
plies that the police and executive 
officers of the United States and each 
member nation would have to act 
as the enforcement officers of such 
an international court. 

The broad language of Article 2 
is far reaching and indicates that it 
may be an opening wedge for all 
sorts of future enlargements of both 
substantive and procedural rights. 
For example, as to substantive rights, 
no one can know with certainty what 


We must restore to the German 
people the management of their own 
affairs, subject only to those mini- 
rmuum safeguards necessary to ensure 
that Germany stays disarmed, ob- 
serves basic human rights and per- 
mits the great resources of the Ruhr 
to be administered in the interest of 
the peace and welfare of Europe as 
a whole, including Germany. In the 
administration of these safeguards 
no one allied power should have the 
right of veto or domination. The 
supervision of the Ruhr might be 
left to Germany’s immediate neigh- 
bors, with both ourselves and the 
Soviets excluded. 

Today the great difficulty is that 
the nations of the world are so haunt- 
ed by the fear of war that they are 
thinking too much about what would 
happen in the event of war and too 
little about what would help them to 
live together in peace. We cannot 
change this unhealthy and dangerous 
state of mind overnight. Let us prove 
in the Court of world opinion that 
America can be realistic and yet 
tolerant, firm and yet patient. Let 
us not give up the hope of main- 
taining peace before the world has 
even returned to peace. 


enlargements by interpretation may 
result from such general language as 
appears in Article 1 and in Article 
2, sub-paragraph (b), which assures 
to every person in the world such 
“human rights and fundamental free- 
doms as conform with the general 
principles of law recognized by civil- 
ized nations’. I am aware that this 
latter phrase appears in the Statute 
of the International Court of Justice, 
drafted in connection with the Unit- 
ed Nations Charter, but does anyone 
know what the phrase means? This 
phrase is without possibility of pres- 
ent definition. Who are the “civilized 
nations” and what are the “general 
principles of law” recognized by as 
many as a half dozen nations? Doubt- 
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less a scrutiny of the laws of all 
nations who may be asked to sign 
the Covenant would reveal that very 
few had recognized all of the rights 
and freedoms founded on the general 
principles of law recognized by such 
a nation as the United States. As 
already pointed out, certain very im- 
portant basic rights recognized by 
some of the civilized nations are 
entirely omitted from the Covenant. 


Totalitarian Concepts Might Be 
Engrafted on Our Jurisprudence 

\rticle 3 requires the nations to 
supply explanations to the United 
Nations as to the manner in which 
their laws give effect to the Covenant. 
Complying with requests for ex- 
planations might in itself become 
burdensome and irritating because it 
primarily concerns domestic affairs, 
and if the purpose of the provision 
is to attain some degree of uniform- 
ity among nations, we may be told, 
if the communist and dictator na- 
tions muster a majority at any time 
in the United Nations, “You must 
enforce freedom our way”, or we 
may be called upon by force of arms 
to compel the communist and dicta- 
tor nations to enforce our notions 
of freedom. The Article provides no 
machinery for investigation by the 
General Assembly itself, and obvious- 
ly the explanation of many nations 
with whom we are acquainted would 
not be worth the paper it was written 
on and would be meaningless unless 
backed up by an impartial investi- 
gation. All of which further demon- 
strates the stalemates and irritations 
that will be engendered by the 
United Nations attempting to con- 
cern itself with the internal and 
domestic affairs of individual na- 
tions. 

In the case of a federal government 
like our own, our government could 
be called upon to furnish all sorts 
of reports and explanations not only 
of its own conduct but the conduct 
of every other unit of government, 
such as states, counties and cities. 
Under our form of government, the 
various local units have a certain 
independence and latitude in the 
making of local laws and ordinances. 
Consider for a moment the matter 






An “international Bill of Rights” 
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that arises later under Article 1], 
sub-paragraph 1, guaranteeing free 
choice of residence. There is a con- 
siderable body of law in this country, 
differing in certain states, but which 
generally recognizes as proper, and 
which a large proportion, perhaps a 
majority of the people, recognize as 
proper, that owners of property may, 
by agreement or grant, restrict the 
occupancy of certain areas, and such 
agreements or grants generally en- 
hance the value of the land invelved 
in the same way as other forms of 
planning or procedure with respect 
to land. The United States Supreme 
Court in a recent case has held that 
a state or state courts may not under 
the fourteenth Amendment to the 
Constitution enforce such restrictions 
with respect to residence on land, 
but that such restrictions are not 
unconstitutional if observed by par- 
ties voluntarily. Even in the light of 
this recent decision, the United States 
government should not subscribe to 
setting aside what has been long 
established and recognized as a 
proper restriction with respect, at 
least, to limited areas of property. 
Even in spite of this decision, a very 
large section of the population will 
doubtless continue to favor such 
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covenants, and perhaps in due course 
achieve a change or modification in 
the recent adverse decision by the 
Supreme Court. 


Domestic State Legislation 
Dealing with Discrimination 


New York, New Jersey, and Mass- 
achusetts have similar statutes pro- 
hibiting both discrimination in the 
hiring and the securing of informa- 
tion from applicants which would 
permit the employer to make rejec- 
tions on the basis of color, religion, 
or racial origin. An employer cannot 
ask for information about such things 
as: color or race, place of birth of 
applicant, military service on behalf 
of a foreign government, photograph 
of applicant, husband or wife’s place 
of birth, wife’s maiden name, father’s 
place of birth, applicant’s change 
of name, relatives or dependents 
living outside the United States. 

Wisconsin and Connecticut have 
statutes preventing discrimination, 
but are not so detailed in the means 
to effectuate this policy. 

There is no federal statute on the 
subject, but all government contracts 
contain a provision whereby the con- 
tractor agrees not to discriminate 
against any person by reason of race, 
color or national origin. 
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The requesting and giving of 
innumerable explanations on mat- 
ters which the people will view as 
domestic, and in many instances local 
issues, depending upon the character 
of the population, will likely result 
in constant irritations. 

We may well ask—what becomes 
of the principle embodied very early 
in the United Nations Charter, Arti- 
cle 2, sub-paragraph 7: “Nothing con- 
tained in the present Charter shall 
authorize the United Nations to in- 
tervene in matters which are essen- 
tially within the domestic jurisdic- 
tion of any state or shall require the 
members to submit such matters to 
settlement under the present Char- 
ter.” Is the violation of this principle 
to be brought about through the 
back door of the provisions of an 
“International Bill of Rights”? 


The Revised Declaration Reveals 
Some Serious Shortcomings 

The present revision of the Declara- 
tion discloses, as did the preceding 
Declaration, that the drafters have 
very little appreciation of the histori- 
cal fact that the basic purpose of a 
“bill of rights” is to protect the in- 
dividual citizen from the encroach- 
ments of his own government and 
leave him as free as possible to work 
out his social and economic destiny 
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according to his own talents and 
deserts. The first nineteen articles 
of the revised draft constitute an 
attempt to follow the traditional pat- 
tern of a bill of rights, but the 
provisions are phrased in such vague 
and general terms as to be incapable 
of legal definition and easily capable 
of different interpretation by the 
peoples of different political back- 
grounds. Totalitarian governments 
will not read or interpret these nine- 
teen articles in the same manner as 
we understand them. 

The latter articles, 20 to 27 inclu- 
sive, an agreement to 
adopt the “New Deal” on an inter- 
national scale by committing the 


constitute 


member nations to a paternalistic 
form of government which would 
attempt to care for all the daily needs 
of the citizen, and minimize the 
incentive for 
and progress. These latter articles 


individual initiative 
do not pretend to limit the powers 
of government, but on the contrary, 
impose so-called economic and social 
duties upon government, the fulfill- 
ment of which will require a planned 
economy and a control by govern- 
ment of individual action. This pro- 
gram, if adopted and approved by 
the member nations, will promote 
state socialism, if not communism, 
There is, 
therefore, the same inconsistency be- 


throughout the world. 
tween the first portion and the last 
portion of the revised Declaration 
as there was in the original Declara- 
tion, the first portion attempting to 
deal with the protection of rights 
and freedoms as against government, 
whereas the implementation of the 
latter portion will tend to cast the 
peoples of the world into a common 
social and economic mold 
which everything is to be supplied by 
a paternalistic government upon an 
equalized basis and, to a large extent, 
regardless of individual effort. 


under 


President Might Accept Declaration 

for the United States 

As pointed out, it is not contem- 
plated that the revised Declaration 
will require ratification by the mem- 
ber nations according to their re- 
spective constitutional processes. In 
the United States the President could 


accept the Declaration without any 
action by the Congress as a whole, 
or even by the Senate. Doubtless any 
nation that accepts it or even votes 
for it in the Assembly will be ex- 
pected to live up to it and enforce it 
and may later find itself in the diff- 
culty of being asked and expected to 
ratify a “covenant” containing simi- 
lar provisions for the promotion of 
a welfare type of government. As a 
part of the program of the Commis- 
sion, it is still contemplated that 
measures or machinery for imple- 
mentation will be set up and that in 
due course a revised Covenant will 
be proposed for ratification as a 
convention to give it the force of 
law. The Chairman of the Commis- 
sion (Mrs. Roosevelt) substantially 
so announces the program in the 
July, 1948, issue of the United Na- 
tions Bulletin, at page 521. 

The Director of the Division of 
Human Rights of the United Na- 
tions, John P. Humphrey, in an 
article in the January, 1948, issue of 
the Annals of The American Acad- 
emy of Political and Social Science, 
himself admits that what the Com- 
mission is now proposing constitutes 
an intervention in matters “within 
the domestic jurisdiction” of the 
member states. He exposes the whole 
revolutionary nature of the program 
by boldly stating: 

What the United Nations is trying 
to do is revolutionary in character. 
Human rights are largely a matter of 
relationships between the state and 
individuals, and therefore a matter 
which has been traditionally regarded 
as being within the domestic jurisdic- 
tion of states. What is now being 
proposed is, in effect, the creation of 
some kind of supernational supervi- 
sion of this relationship between the 
state and its citizens. 

Such a program will necessarily pro- 
duce inevitable conflicts with local 
law and the internal social and eco- 
nomic conditions in the member na- 
tions. These conflicts (even though 
only matters of interpretation) will 
likely result in continuous interna- 
tional irritations and provocations. 


“Adoption Without Representation”’ 
Would Be Dangerous Result 


Moreover, the proposal has serious 
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implications with respect to our form 


of government. In the United States 
laws affecting the citizen’s life, liber- 
ty and property are passed by es- 
tablished agencies of representative 
government, such as the Senate or 
House of Representatives, or by the 
state legislatures, whereas the pro- 
posal involved in an “International 
Bill of Rights” is that by and 
through the use of a treaty, or even 
without that, and simply by and 
through an adoption of a Declaration 
by the United Nations Assembly and 
approval by the President and the 
State Department, the fundamental 
rights and liberties of the citizens 
of this country and their definition 
would be declared, and in effect 
legislated for them, without their 
having any voice about it, either by 
their own votes or through the votes 
of their duly elected representatives. 
Chis is a dangerous, far-reaching and 
revolutionary change in the processes 
of constitutional government—the 
importance of which seems to have 
been overlooked, in spite of the fact 
that the revolutionary character of 
the proposal has been openly ad- 
mitted by the proponents of the 
program, including the Director of 
the Division of Human Rights him- 
self. 

Lawyers Should Study and Analyze 
These ‘‘Revolutionary’’ Proposals 

It is the immediate and important 
duty of lawyers to study and analyze, 
before it is too late, these proposals 
for an “International Bill of Rights” 
and their anticipated implementa- 
tion by a new World Court on 
Human Relations, and explain to 
the American people the revolution- 
ary nature of the proposals and the 
dangerous implications with respect 
to our form of government. Let the 
American people then decide and 
make known to the President and 
the State Department whether they 
approve the present or any program 
for an “International Bill of Rights,” 
which Mr. Humphrey, a_ distin- 
guished Canadian, says is “revolu- 
tionary in character” and involves 
“the creation of some kind of super- 
national supervision” of the rela- 
tionship of a state to its own citizens. 


‘CRRA Regulatory Government 


(Continued from page 1007) 


merely waits diligent and intelligent 
treatment. In that effort, which I 
pray will be forthcoming, the Bar 
should play an important part. 

You may not have thought about 
these things, or you may have thought 
about them in different terms. But 
surely your daily work has brought 
you in contact with the subject. And 
you, who have not only felt these 
things but are members of the pro- 
fession which deals with laws and 
governments in a free society, are the 
natural source for suggestions and 
aid in devising remedies. 

And let me say in closing that | 
can conceive of no more important 
service on the part of the legal pro- 
fession. Law, and government under 
law, are under attack in most parts 
of this world. Whether the idea of 
law and government to which we 
subscribe will survive must depend 
on us. It will not suffice for us merely 
to have laws or to have a govern- 
ment. It will not suffice for us merely 
to hold the line. Our laws and our 
government must be made adequate 
to the challenge of this revolutionary 
age, just as our written Constitution 
so well met the challenge of an 
earlier day. The legal profession is 
more than the custodian of our legal 
institutions. It is the guardian and 
trustee, charged with something more 
than complacently sitting by while 
our heritage is undermined and our 
trust dissipated. 


An “International Bill of Rights” 
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BETTER THAN CURE 


Vatuation facts com- 
petently determined 
frequently prevent lit- 
igation. Our service 
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Maine Style With that 
Downeast Flavor 


WMaitne Seawin 
CLAM CHOWDER 


As an appetizer or for the main course, 
there is nothing better than Maine Sea- 
win Clam Chowder. It’s delicious, eco- 
nomical, and all ready to serve. 
Six 15 oz cans—$2.50 shipped prepaid 
($2.75 West of the Mississippi) 
Send for Free Folder! 


WINSTON PRODUCTS COMPANY 
P.O. BOX 214, AUBURN, MAINE 
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Examiner of Questioned Documents 
(Handwriting Expert) 
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Opinions rendered re: Handwriting, typewriting, erasures, interlineations, substitutions 
on wills, deeds, contracts, books of account, and all kinds of documents. 








1331 Schofield Bldg. 





JOSEPH THOLL 
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RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in advance. 
Copy should reach us by the 15th of the 
month preceding month of issue. Allow two 
extra words for Box number. Address all 
replies to blind ads in care of AMERICAN 
Bar ASSOCIATION JOURNAL, 1140 North Dear- 
born Street, Chicago 10, Illinois. 





BOOKS 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 32-page printed catalog, free on request, lists 
some law ks we have for sale, indi- 
cates the type of material we will purchase. 
Crartor’s Boox Store, Baton Rouge 6, Louisiana. 





THOMAS LAW BOOK COMPANY PUB.- 

lishers, Dealers, Importers. We Sell, We Buy, 
We Exchange. In Business 64 Years. 209 N. 3rd. 
St. Louis 2, Mo. 





USED LAW BOOKS BOUGHT AND SOLD. 
State Reports, Reporters System units, Digests 


Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. V. OYLE, 
705-07 Leonhardt Bldg., Oklahoma City, Okla. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Invinc Kotus, Metropolitan Bldg., Vancouver, 
Washington. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci, Sx1pwitn, 
306 West Ist Street, Los Angeles 12, California. 





UNITED STATES GOVERNMENT PUBLI- 


cations at regular Government prices. No de- 
SS Service—Write Natronat Law 
ook Company, 1110—13th St., N. W., Wash- 


ington, D.C 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Clark BoarpMaw 
Co., Lrp., 11 Park Place, New York City. 





EVERYTHING IN LAW BOOKS, Gro. T. 
Biset Co., Philadelphia 6, Pa. 





LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
Request free information. Joseph Mitchell, 5738 
Thomas Ave., Philadelphia, Pennsylvania. 





LOWEST PRICES USED LAW 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Natronat Law 
Lrerary Apprartsat Assn., 538 S. Dearborn St., 
Chicago 5, IIl. 


BOOKS-- 





“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore, 368 Pages, = Illustra- 
tions. Price $5.00. J. V. Harinc J. H. Hartine, 
15 Park Row, New York 7, N. 
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LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: New York University 
Law Quarterly Review, Journal of Criminal Law 
and Criminology, Air w Review, Notre Dame 
Lawyer, American Law Review, Central Law 
Journal, Oregon Law Review, Cincinnati Law Re- 
view, American Journal of International Law, 
U. S. Treasury Decisions under Internal Revenue. 
U. S. Interstate Commerce Commission Reports, 
U. S. Attorney General’s Opinions, Decisions of 
Commissioner of Patents, U. S. Court of Claims, 
American Law Reports, American Maritime Cases. 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y 





MISCELLANEOUS 





MADE TO ORDER — SPEECHES (FROM 

$10). Sales Letters, Circulars (nominal fee). 
Experience: writer of over 150 radio programs; 
former Adv. Manager prominent record corp. In- 
quiries: Ghostwriter, PO Box 306, West New 
York, New Jersey. 








1948 EDITION MASSACHUSETTS LAW- ENGRAVED NAME PLATES ON LAMINAT- 
yers’ Handbook, founded 1937, includes mini- ed plastic. Send legend and size of plate for 
mum fee schedules of nine bar associations and estimate. Precision work. Reasonable prices. G. F. 
other data. Send $1.00 for a copy to Edward Bunnell Company, 34 Ocean Avenue, Amityville, 
Kemp, 177 State Street, Boston. New York. 
USED LAW BOOKS AT ATTRACTIVE AIDING YOUR INVENTOR-CLIENTS. THE 
prices. We buy_and sell either one book or a Inventors & Manufacturers Associates, Inc., are 
complete library. Let us quote you prices. Harry interested in patented and pending commercial 
B. Lake, 321 Kearny Street, San Francisco 8, items of merit for manufacturing and sales dis- 


California 





WHEN YOU HAVE A DOCUMENT PROB 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 Illustra- 
tions, $10 Delivered, also “Questioned Document 
Problems, Second Edition,” 546 Pages, $7 Deliv- 





ered. Arzpert S. Oszorn, 233 Broadway, New 
York City. 
WANTED PACIFIC REPORTER. DONALD 


Anderson, Lawyer, 


Idah« 


Union Building, Caldwell, 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S. 24 CALI- 

fornia St., San Francisco 11. Examinations 
made of suspected and disputed documents of any 
kind in any language. Established 1913. Reasoned 
expert opinions prepared, based on demonstrable 
facts scientifically determined. Services comprise 
authentication of handwriting of deceased and 
missing persons; decipherment of charred, muti- 
lated and sophisticated documents; microchemical 
analyses of writing materials; age determinations 
of writing and typewriting, etc. For typical case 
see Clyne v. Brock, 82 Cal. App. (2d) 958, 962. 
963. Impounded documents visited anywhere for 
study, Western States and Hawaii in particular. 
Authentication problems among cultural objects 
accepted from serious collectors and administrators 
of estates. Handwriting diagnosed for sympto- 
matic evidence. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Twenty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. w Finance Building, 
Pittsburgh, Pa. Phone Atlantic 1911. 





BEN GARCIA, EXAMINER OF ALL CLASSES 


of questioned handwriting and tyrewtiting. 
8 years of practical experience. 711 E. & C. Bldg., 
Denver, Colorado. 





SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents. Office and Laboratory 
Ward Bldg. Telephone 5723, Yakima, Washington. 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED— 
e best of their kind—satisfaction guaranteed 





—Catalog J sent on request. Bentiry & Simon, 
Inc., 7-9 est 36th St. New York 18, N. Y 
INVESTIGATORS 





TRADE-MARK INVESTIGATIONS, ETC. 
Carter’s Service Bureau 1706 G Street, N. W. 
Washington 6, D. 





SAN FRANCISCO, CALIF. COMPLETE IN.- 
vestigation service for attorneys. Raymonp & 
Hart, 58 Sutter St., San Francisco 4 


tribution. Our charges are only from royalties. 
5 Beekman St., New York City. 





SPEECH? WE’LL WRITE IT. WRITE ROOM 
707. 465 Congress Street, Portland, Oregon 





ATTENTION, NEW YORK ATTORNEYS: 

Advertising man appreciates contacts! Resource- 
ful, intelligent, proved ability. Introductions re- 
ciprocated. Box 





WHY NOT CONDUCT A PAYING MAIL OR- 

der business on the side? Many do. Excellent 
income. Small cost. Ray-Mar, 4501 Oakmont 
Street, Philadelphia 36, Pennsylvania. 





POSITIONS WANTED 





LAW LIBRARIAN, YOUNG WOMAN LAW. 

yer, accredited law school graduate. Two years’ 
experience as law librarian and three as secretary. 
M4 oe poe position in southwestern law school. 
30x T 





ATTORNEY—ENGINEER, ADMITTED MON- 
tana and Wisconsin, B.S.—EE., Former Special 
Agent F.B.I. Four years private practice of law, 
—_— years construction engineering, married, 
Desires connection with engineering firm or in 
supaniien work. Will consider position anywhere, 
0 nee Montana, Wisconsin or Western States. 
ox Py. 





CORPORATION ATTORNEY — PRESENTLY 

employed Ass’t to President and General Coun- 
sel for firm in electrical industry. 14 years’ experi- 
ence. Charge of labor relations. All contracts and 
trade regulation for large dealer organization. 
Seeks new connection with law firm or corpora- 
tion. Married. Age 38. Box BR. 





EXPERIENCED LAWYER OF MIDDLE AGE, 

service as judge civil and military courts; L as 
(with distinction), graduate research fellow in pub- 
lic law, M. (Chicago), LL.D. (hon.), member 
State Judicial Council, author of published articles 
in law, former U. S. Attorney, Mexican Claims 
Commission, would be interested in deanship or 
professorship in Law School where his manuscripts 
could be completed for publication. Box PT 





ATTORNEY, 33. HARVARD LL. B. MASSA- 
chusetts and South Carolina Bars. Veteran. 

Desires connection Texas firm for tax practice, 

preferably Houston or Dallas. Box RA. 





ATTORNEY, YOUNG. CHARACTER, INTEG- 

rity, experience, ambitious, desires connection 
with law firm rf pn with individual prac- 
titioner. Box M 





LAWYERS WANTED 


STAFF ATTORNEY WANTED BY MAJOR 

Southern California corporation. Must be ad- 
mitted California, graduate Class A law school 
with research and writing ability, Preferably Law 
Review. About two or three years’ practice. State 
qualifications fully. Box VC 
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NUMBER a: 


Numb a ot thre Sé ries of interesting and valuable 
erpts from CORPUS JURIS SECUNDUM has 
been published and ad limited numbe O] copies 
ailable for complimentar) distribution. UP his Ole 


deals with the subject OT 


INJUNCTIVE RELIEF AS TO CONTRACTS 
IN RESTRAINT OF TRADI 


wilere sucht restrictions are contdined in Contracts 


of Employment or for the Sale of a Business 


Reprinted from the C.J.S. title 
INJUNCTIONS 


If you would like to have a copy, just 
drop us a line to that effect and one wil 


be mailed to you with our compliments. 


THE AMERICAN LAW BOOK GOMPAN\ 


272 FLATBUSH AVENUE EXT. BROOKLYN 1, NEW YORK 


Library of Corgress. 
Serials Record, 


Washington 25, D. C. 12-4 








